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4 APPENDIX of ACTS 2 ee 
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Alienations of EccleGaftical l s at this Day, 


The Whole upon an entire new PLan, and digeſted in a 
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Casks, &c. and a com lete co us INDRA. to che 
PRINCIPAL MA TERS. 
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HE compilericf theſe RENO ſhould UREA 5 
Ia very particular fayour, and himſelf moſt highly 5 
obliged, to the reverend order of Clergy, if they would 2 
condeſcend to tranſmit him, to Meſſrs. Richardſon and 3 
Urquhart, Bookſellers, at the Royal Exchange, London, 1 
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Wen to hs a 3 ver of 8 500. 
dect, under the following Particulars: 5 TW 


I. Ther riginal N the Right of Tithesi in Englund. 
II. j "the "feveral Kinds "of Tithes, with their Na- 
ff off tures 454 Froperties; and herein of Agitment 


. Tithe,of tbe Diftindion between Great and Small 
"7; ithes ; and of ihe Manner Us ſetting them out: 


T a 


III. 00 they are due; and berein of Tubes | 
* nine Ranockia Places. DE Ty OR 


1 DT 17-4 TS 
Iv: Who may be diſcharged or aired from the 
+50 ment of Titbes; and herein of Com Ations 
, Cuſtoms, or Preſeriptions, and Modiſes, 


v. * fer the Recovery of Tithes. FOI ; 


VI. Obſervations on fes ſpecial Caſes of Tithes, 
decided in Favour of the Clergy, pp eln 


= . | hs, 


2 5 


ap on them,o on account — oth „ Suite for 7 ithes, ; 


OY VA eee n 


bes in Eng- 
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1 the title of the clergy to tithes upon any 9 


| | ; £ "tithes certainly « com menced in divine right, | 
i A $i | ad I 
(1) 2 Blacks Com. 25. | ö 8 

ä e. divine 


I Will not ( ſays Sir Wikia 0 Bracxsroxs): Blackſtone fays | 


T INTRODIECTITON. - 
divine (1) right, though ſuch a right certainly com- 
menced, and I believe (ſays the ſame learned judge) 
with the Jewiſh Theocracy ; yet an honourable and 
competent (2) maintenance for the miniſters of the 
goſpel is, undoubtedly, jure divine; whatever the 
particular mode of that maintenance may, be; for 
beſides the poſitive precept of the OLD (3) Teſta- 
ment, natural reaſon will tell us, that an order of 
men, who are ſeparated from the world, and ex- 
cluded from other lucrative profeſſions, for the ſake 
of the reſt of mankind, have a right to be furniſh- 
ed with the netefſaries, conveniencies, and mode- 
rate enjoyments of life, at their expence, for whoſe 
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All laws provide them; accordingly .all municipal laws have pro- 
for the clergy. vided a liberal and competent maintenance for their 
Tithes eſtablihed national prieſts or clergy 3 ours in particular have 
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generate ſtate of the world in general, it may be 


—— 


title on the law of the land, than upon any di- 
(1) A jure divino right to tithe ſeems only the dream of champion 
Ridley, and other advocates of his opinion. See Er. and Kats: of L, and 
E. 337» 
(2) Tithes in their original ;oftitotion were deſigned for the ſupport of 


— * 


frequently annex d to religious houſes, yet ſome proviſion was always 
made for the parſon who actually performed the duty; it was incumbent 
upon the religious houſe to make a-reaſonable proviſion for the vicar, 
Lord Browwnlew and Devie, T. 22 Gee. III. p. 1076. | 
(3) The original reading in the text is NE W Teſlament, but we have 
preſumed to ſubſtitute OL P, upon the following hs authorities, vix. 
Levit. xxvli. 32. 
Numb. xxiv. 28. 
Deuter. x i. 6. 11, 12, 13, "TY xXVi, 12. 
' 2 Chron, xxxi. 5, 6, 12. 
Nebem. x. 37, 38. xüi. 5 12. 
Am. iv. 1 
Mal. iii. 8, 10. See our Preface; 


(4) 2 Black, Com, 25, 
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(4) comfort they forego the uſual means of procuring 


probably io mi- eſtabliſhed this of tithes, probably in imitation of 
| Fewiſh law, the Jewiſh law; and perhaps, conſidering the de- 


more beneficial to the Engliſh clergy to found their 


the officiating clergy, in their reſpective pariſhes, and although they were 


9 oY 


2 1 0 „ a da. 


vine 


& Bog 


vine richt Wider 


ſupported by e lanetlons. 5 . 1. wy 
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We cannot i aber the time, when 
cies were firſt introduced into this country; poſ- 
ſibly they were cotemporary with the planting of 
Chriſtianity among the. Saxons, by Auguſtin the 
monk, about the end of- the ſixth century; but 
the firſt mention. of them which Sir William 
Blackſtone has met with in any Engliſh written law, 
is in a conſtitutional decree made in. a ſynod held in 


the year 686, wherein the, payment of tithes in 


general is ſtrongly enjoined; this canon or decree, 
which at firſt bound not the laity, was effectually 


confirmed by two kingdoms. of the heptarchy in 
| theirs parliamentary conventions of eſtates, re- 


ſpectively conſiſting of the king of (1) Mercia, and 
Northumberland, the biſhop, duke, maſters, and 
people z. which was a few years later than the time 
that Charlemagne eſtabliſhed the payment of them 
in France, in the year 578 ; and made that famous 
diviſion of.them into four pafts; one to maintain 


| the edifice of the church, the ſecond to:ſupport-the 
poor, the third the biſhop, and the fourth Lag * 


We (2) clergy. . 6 
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Firſt mention of 
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Engliſh laws, 
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eſtabliſhes tithes 
in France A. D. 
778, and made 
the famous dĩvi- 
ſion of them i in- 
to four parts. 


00 of a king of Mercia (the moſt potent of all the Saxon | kings 8 


his time in this iſland) about the year 794, made a law, whereby he gave 


unto the church the tithes of all his kingdom; which, the hiftorians tell 
us, was done to expiate for the death of Ethelbert, King of the Eaft An- | 


gles, whom, i in the yeaf 793, he had d cauſed bes 5 to be DT 3 B. 


E. L. 374. 


This law of Oha was that which firſt gave the” thaw a civil right in 

tithes in this land, by way of property and Inheritance, and enabled the 
Elergy to gather, and recover them as N legal due, by the coercion of the \ 
Civil power. Id, ib. 


Vet this eſtabli ſhment of Ofa 9 no Fe . to the kiogiom wy 


of Mercia, over which Offa reigned ; until Ethelzwulph, * ſixty years 
after, enlarged it for the whole realm of England. Id. ib ? . N 


(3) I Black, Com, 324, 385. '2 Black, Com, — 


b 2 l The 


# 


. rs rn * 
— — + ——— ad 5 
7 IE r - 

* 


— 


0 
3 
1 
my ' 
S » 
Tl 
4 ; 


— — 


— 
— 


— Er 
1 D . AA... a1 SS — 
- 
- 


DE nt. ˙ : e 


— RS Art 
2 e 


ö 
ö 
| 
; 
p 
| 


1 j 
3 i 
1 i 
«2 {4 ö 
is , / 
IA | 
5 
. 0 
0 
bo 
ol 
8. 
4 ? 
1 
4 , 
. 
x 
= . : 
_ 
- % 


5 


— — 
* — = * 
o 1 <=" . 


———— (K 
2 
2. 


0 INTRODUCTION - 
Tithes ere men- The next authentic. mention, of- them is in the 


 Fardus Edenardi Fares Edwardi et Guthruni, or the laws agreed upon 
Cum... between King Guthrun the Dane, and Alfrad, and 


* 


his ſon Edward the elder, ſueceſſive Kings of Eng- 


„ about the: year 900; this was kind of treaty 


_ 4 between thoſe monarchs, which may be found at 
large in the Anglo Saxon laws; wherein it was ne- 
ceſlary; as Guthrun was a pagan, to provide for the 


ſüubſiſtence of the Ghri/tian clergy under his domi- 


nion; and accordingly we find, the pay ment of 
tithes not only joined, but a penaliy added upon non 
And in the laws obſervance; which law was ſeconded by the laws 


| Ion. of Athelflon, about the year 930; and this is as much 
as can certainly be _— out, with * to their 


ed pee 


1. 07 FAY bre! Kinds 05 Tithes, with their Ne- 
"tures" and Properties; and herein of Agiſtment 


+ "Titus, of 180 Diftinion between Great and 
Small 7 ithes, and of ihe Manner CY, ſetting them 

1 SE 
Tithes defined. IT HES S are a ſecond ſoda 3 


hereditaments, and are defined to be the tenth 
part of the (1) increaſe, yearly ariſing and renewing 
from the profits of land, the flock upon lands, and 
Their different the. perſonal induſtry of the inhabitants; the firſt 
re * . Weg W called (2) e of corn and 
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(1) See Bateman wi Arp 6 & ws . 14 14 Ge. ur, p. 693 and ſee 
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Wed Predial | cithes are ſoch 25 wiſe * a immediately. from the 
ground, for a plece of land or ground being « called in Latin prædium (whe- 
ther it be arable, meadow or paſture) the froit or produce thereof is call- 
ed predial, and conſequently the tithe payable for ſuch annual produce is 
called a pr dial tithe. 3 B. E. L. 375. See Handwycke and Notte, T. 


7 ”_ U. p. 21. Hewitt & A and ac, 4 E. aa Geo, ** 7 


. | grain 


p. 


p. 


intro PUT 10 N. 


. of all forts, graſs, hay, hops, fruits, mixed ; 
herbs, and wood; the ſecond Mixed (1) as of wood, Mixed. 
milk, pigs,. colts, calves, lambs, chickens, milk, | 
cheeſe and eggs conſiſting of natural products, but 
nurtured and: preſeryed in part by the care of man, 
and of- thoſe. the tenth! muſh be paid in groſs; | | 
the third (2) - perſonal, as of manual occupations, Pepſonal, 425 
trades, Hfheries, and the like; and of theſe only 1 
the tenth Part 'of the cleaf gains And profits f is due, 
after all charges dedufied 15 2 

ES 26 4.42 
In eat; riches are to be bed 6 & common (4) Things that re- 
right for every thing that yields an annual increſe > 
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| by the act of God, as corn, hay, fruit, cattle, * 
try, and the like; and of ſuch Naters (5) one ; 

R Yet this whe admits of ſome exceptions ; as fie Except 
Z inſt ance, tithe is due of ſaffron, though gathered but 8. ffron. 
1 orice in (6) three years ; and concerning fylva (7) S cedus, ; 
5 (i) Mixed tithes are thoſe which ariſe not immediately from the ground, | : 
I but from things immediately nouriſhed by the ground, as by means of 
; animals depaſtured thereupon, or otherwiſe nouriſhed n. fruits there- 
al. of. 3 B. E. L. 375» 8 
h (a) Perſenal ti tithes are ſuch profits 4 80 ariſe 'by the 10950 . and 
g inqduſtry of man, employing himſelf in ſome perſonal work, artifice, or 
id negotiation. 4 B. E. L. 375. See Carleton and Brigöteuell, 7. 2 & 3 GC. | 
" I. p. 2 500 | ? 
nd 3 2 Black. Com, 24, 9 and wid, 1. 3 Geo, I. 
25 p. 287. N LEGS = A. : i Ave 5 N 
No (4) Huff. chap. 46. : 

(5) 13. E. L. 378. | 
the (6) 3 B. B. L. 454. Wie e Tom, 25 Ga. II. a 
#he- p. 457» A 1 # 1 4 + 
call- BE, | e 5 IRE! 
cells (7) Tiche i is as. mock ne 18 by the law of Eagle 
, 7. any other tithe whatſoerer. 3 B. E. L. 438. See Parſon of Nahe 2 
* | caſe, M. 4 Car. I. p. 15. Va Lady Mx T_s M, 25 Geo, II. 
rain p. 45h 4546 
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 cedua, there is an entry in the regiſter, that (1) con- 


Payable but once 
a year. 


Except 


Seeds. 


Clover. 


dee of the | 


ſultations ſhall be granted thereof, ene 
it is not renewed Ty (2) year. 


Generally of things ocean Be” tithes ſhall 
be paid only once in the year. 


But neither. is ; this Wi enteetfhlly true; and it 


is evidently againſt the canon law, which requires, 


that if ſeeds be ſown upon the ſame ground, and re- 


new oftener than once in the year, the tithes thereof 


ſhall be paid ſo often as they renew; and this ſeem- 
eth ſtill to be the (3) law, as in the als of clover far 
incloſures, which reneweth oftener than once in the 
year, tithes thereof ſhall be Paid as often, as it doth 
renew. 


Of common ( 4) right no tithes are to \ be aid 
of quarries of (5) ſtone or flate, for that they are parcel 
of the freehold, and the parſon has tithes of the graſs 


or corn, which grow upon the ſurface of the land, in 


bl 


4 3 
— * 7 
. 
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(1) A conſultation is a writ, and o called, becauſe upon deliberation 
and conſultation had, the judges find the prohibition [which alſo is a writ 


and iſſyes out of one of the ſuperior courts at Weſtminſter, direQed to an 


inferior court, commanding them to ceaſe from proceeding, upon a ſug- 
geſtion, that either the cauſe originally, or ſome collateral matter ariſing 
therein, does not belong to that juriſdiftion, but to the cognizance of 
ſome other court. 3 Black, Com. 212. ] to be ill founded, and therefcre, 
by this writ, they return the cauſe to its original juriſdiction, to be here 
determined, in the inferior court. 3 Black, Com, 114. 


(2) Gibf 669. | 
(3) See Bateman and Aiſtrup & nies, E. 14 Geo, Ul. p. 0. 


be 


(4) 3B.E L.. 378. 2 Black, Com, 24. 


( 5) Lord Chief Juſtice Helt obſerved that the practice of the Spiritual 
court made ſtones, rg and all ou 18 Lord Raym. 137. 


Which 
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tin, lead, brick, tile, earthen pots, lime, marle, 


chalk, and ſuch like, becauſe they are not the 


increaſe, but of the ſubſtance of the earth; and the 
like hath been reſolved of houſes (conſidered ſepa - 
rately from the ſoil) as having no annual increaſe ; 
but by particular (1) cuſtom, tithes of any of theſe 


| may be 1 8 6 | 7 


By the common. 2) law of England, there is. no 
tithe due for creatures that are of a wild nature, or 


feræ (3) nature ; and therefore it hath been reſolved, 


that no tithe ſhall be paid for fiſh taken out of the 
ſea, or out of a river, unleſs by (4) cuſtom, as in 
Wales, Ireland, Yarmouth, and other places; neither, 
for the ſame reaſon, is any tithe due of deer, conies, 


(5) hawks, and the like, whoſe increaſe, ſo as to 
profit the owner, is not annual, but (6) caſual. 


I a parſon (7) leaſes his glebe lands, and does not 


alſo grant the tithes thereof, the tenant ſhall pay him 
the tithes; and if a parſon lets his rectory, reſerving 
the glebe lands, he ſhall pay the tithe thereof to his 


(8) leſſee. 


he. 


| =o Dr. Bennet and Hope AER H. 9 Geo, I. p. 132, 1 
(2) v. o 2. e VIII. 
(3) 2 Black. 6 158 3 B. E. L. Fs 
(4) Gwaves and khn, 7. 22 Car. II. p. 65 | 
(s) 2 Black. Com, 24. 
(6) See Baxter and Knollys, under 8 24 K 25 Ces, II. p. 451. 
(7) Sav. 3. F. 8. a FO 


(8) Gilf. 66. 


| which the quarry is; ſo neither for coal, turf, lags, 


Feræ naturæ. 
Fiſh. 


Deer, conies, 
han ks. 


Glebe land. 
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Deprivation. 


Reſignation. ; 


"En 
Meres or balks, 
Headlands, 


Stubble. 
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If a parſon ſow his glebe, and dieth before "few 
verance, and afterwards his ſucceſſor is inducted, 
and his executor or vendee ſevereth the corn, the 


ſucceſſor ſhall have the tithe thereof; for although 
the executor repreſent the perſon of the teſtator, yet 
he cannot repreſent him as parſon, inaſmuch as (1) 
another i is inducted, e e 


Otherwiſe if (2) the parſon dieth after enge 
from the ground, the ſame is true in caſe of (3) de- 


privation or reſignation after glebe ſown, the ſuc- 


ceſſor ſhall have the tithe, if the corn was not ſe+ 
vered at the time of his coming in, otherwiſe if 4) 


ſevered. 


Notwithſtanding it is laid down in nk 0 5) the old 
books, that tithes are not to be paid for the herbage 
of meres or balks in corn fields (6); nor for hay 
which groweth upon headlands, where the horſes and 


plough turn, when the land is (7) ploughed; nor 


for ſtubble of corn (if the corn has paid tithe) which 
groweth the ſame year upon that land, though ſuch 
ſtubble be cut for thatch or other (8) uſes ; and that 


in ſuch caſe, no tithes ſhould be * for the after 


9 9 * . — 


(2) 3 B. E. L. 387. 


** * N * os 222” wakes, | 
* 
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(2) Gibf. 661. 


(3) Ses che cafe of Daſpfield and Curnocke, under T. 1 5 Cars u. p. 37. 


* 


(4) See De meds decimandi, poſt, 1 
(5) 3 B. E. 1. 422» 
(6) a Inſt, 63. 


(7) 1 Rel. Abr. 646, ; | | "= 


(8) 2 nt. 652, 1 Rel, Abr. 640, 
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bie of that land for that ſame ( 1) year, nor for After-paſture 


the RE in ok . en 


| Neventhelefs (2) hs tern deterwihptione in nen gen. 
equity are directly contrary; for that the balks and W 1 
meres, the headlands, ſtubble, and after (3) eatage, | 


are as much a part of the increaſe of that ſame 4 e 
as the corn or 27555 
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It hath ven (0 Aitputed, whether the tithes of l and . 
beans: and peaſe, gathered by the hand, and ſold for 
man's 12 is a Great or Small (5) n e 


Base ſeed is a fall tithe ; it hath not herd Rape ſeo 
ſmall tithe, 
ſown many years in large quantities in this country; 
and Doctor (6) Burn does not find or know of any 
Judicial determination concerning this particular 


ſpecies of tithe ; the method of cultivation of rape 
ſeed 1 is this; 3 | : 


- 
| 


ws 4-4 
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- 2 = 22 
* 2 5 
3 5 
„ 


It is We in PM or Septembdy; and. ſuffered to Method of euf, © 


3 
_ till the ſeed is quite ripe, and then it is eut TO 
| down with iy . care, and if poſſible in calm 
ö 
: (1) * FR 4 
| — r. 166m, m N . . 

ser | oo gr nu 

| 7 
(s) Sims and Barnett, M. 1 Geo, m. 488. Ee. 85. and 406; e 
R 9 
(6)3 B. E. L. 4. | 
weather 75 ] 
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INTRODUCTION: 


weather with ſickles, leaſt any of the ſeed ſhould 


drop from the pods, and be left upon the ground; 


and for the ſame reaſon it is never bound up in 


| ſheaves, or made into hattocks ; but, as ſoon as may 
be, it is gathered upon a large cloth, brought into 


Though no de- 
termination; 


How tithe 
thereof to be ſet 
out, by che 


5 better opini On. 


the field for the purpoſe, and upon ſuch cloth is 
threſhed and dropped, and then the ſeed is removed 


out of the field in ſacks or bags; the ripeneſs of 
the ſeed: when proper for cutting, and the ſmallneſs 
of it, renders this method of cultivation abſolutely 
neceſſary; for if it was to be bound up in ſheaves, or 
gathered into heaps, and then removed in carriages 
or otherwiſe, out of the field, to be threſhed and 
dreſſed, a great part of the ſeed would be ſhaken and 


loſt, which would not only be a damage to the 


owner, but alſo to the land, for the ſhaken ſeed 
would grow again, and ſpail the future crop of 
grains -. - | Rr ne [ol Rt gn 


It is uſual for the occupier of the land to agree 
with the owner of the tithe of de en at ſo much 


an acre, 


x. 


* 4 * * * 
1 


It never has been determined, in what manner the 


tithe of rape- ſeed ſhall be-ſet by the occupier of the 
land, where he does not agree to pay a (compoſition 
for it; but the better opinion ſeems to be, that it 
ſhould be ſet out by meaſure in the field, after it is 


threſhed and dreſſed; from it's manner of cultiva- 


tion, the owner of the tithe cannot ſooner remove it 


from the land, and as he has no right to enter upon 
the land for any other purpoſe, than to take away his 
tithe, which in this caſe is not capable of being taken 
aways before it is e. and dreſſed. 
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Agiſtment 


INTRODUCTION: 


- 


xi 


Agiſtment (1) is the keeping or depaſturing of el 


ſheep, and of any kind of cattle, whether beaſts or fined, 


horſes; and the tithe of agiſtment is the tenth. 
part of the yalue of the keeping or depaſturing ſuch | 
ſheep, beaſts, or horſes, as are liable to pay it; and 
it is ſo called from the French geyſer, gifler [jacere] | 
to lie; becauſe the beaſts are (2) e and levant, 
that i is, lying and ning. | 


Tithes of agiſtment of ſheep. depaſtured on tur- For what cattle. 


nips, remaining on the ground unſevered were 
(3) decbeed, becauſe (4) in ſuch caſe, the ſheep 
being turned off to be fatted, ceaſe to be profitable 
to the parſon in any other 1 


} 


| Tithes ( 5) for depafturing 3 tide is 
not due for the cattle, but for the produce of the 
ground, on which the cattle are (6) depaſtured, | 


This tithe bath this peculiar difficulty attending 
it, that it cannot be taken in kind; for as it is no 


otherwiſe cut or ſevered than by the mouth of the 


animal, together with the other nine parts, and 
cConſumed at the ſame time, the perſon to whom | it i is 
due, can 8 receive the value of it. 


\ 


_— * 


* 
f 


In what manner 
to be _w_ 


/ 


(% 3 B. E. L. 432. Dr. Willis and Harogj, . 9 Ge, UI. 7. 


{ Bateman and Aiftrup and others, E. 24 Geo. II. 659. 
(2) The as has preſumed | to tranſpoſe the words lvant and con- 


chang"? ©: the vents otherwiſe © lying and riſing” is not a tranſlation of 


them, 


(3) Coleman and 1 E. 12 Geo. rhe 222. FO Tg and « Dig, 
$ Ce Mapa 334+ 


* 


— 


(4) 3 B. E. 5 434» 


(5) Underwad and Gibbon, H, 2 Geo, I, . 132. 


(9) 3 Fo E. L. 435. 
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ANTRODUCTION. 


But this. way of eſtimation actording | to the value 
is only for (1) convenience; for the tenth part of 


the produce, and not a lum of money, is undoubt- 


e 8 . "OY SHIT EY > 


EY „ $0.25 a3; 2: 1 10 6 4 


And wir way (2) of valuation, according to 


1 poand rent of the land, cannot be any certain 


rule, eſpecially where profitable, and: unprofitable 


cattle are depaſtured together; it being impoſſible, 
in ſuch caſe, to adjuſt \ or aſcertain, how much of that 
Tate of two ſhillings in, the pound, the unprofitable 
cattle ſhall' Pay; but in'all caſes, the tithe of agiſtment 


2 of barren and unprofitable cattle is to be paid ac-) 
| cording to the value of the keeping of each per 


week; and the value of the keeping of a ſheep, 


beaſt, or horſe, upon any particular lands, is as 


| eaſily aſcertained, from the uſual prices given for the 


depaſturing ſuch ſheep, beaſts, and horſes, per week 
each, in that pariſh or neighbourhood, whether 
profitable cattle are kept at the ſame time, upon the 


* the ſame lands, together with them ( 3) or not, 


Whither wood 


is a Great or 
Small tithe. 


It hath bow (4) ſaid. that if a. vicar be daly en- 
dowed with the Small tithes, and has by reafon 


Dogs had tithe wood Jin ſuch caſe >; 5) Wn wood 


= , Nl 


— 


910 An — of convenience cannot, in any reſpe&, alter the na- 


ture of tithe. 3 B. E. 3 448. nor any other right. Cullimere & and 


ther, and Dr. Boſworth, H. 19 Ces. III. P- * Hewitt & ofhere and 
Aan. E. 22 Geo. III. p. 10% ũ i 


— 


6) * E, 5 435) 736. 5 5 

3 Smith ba Rocehf, E 108 I. p. 15 9 and 4360 
another, T. 11 Geo. I. p. 211. Bateman and MP1 iy —_ E. 
34 Geo, III. Pe 692. a WL K 


3 * * 


* 


(4) Das pe 35 1. | POE 7 . „ 


1 5 — between Great and Small riches 15. . 
" hall 


w e tee n=» &r< 5s 


ms A&A mn on” A: ..X tia. 
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that wood i in it felf; is ſmall tithe. 


IN T-RO DUCTION, aj 
ſhall be accoynted a Small tithe,otherwiſe it is to be 
accounted amongſt | the Great tithes ; but Doctor 


| (1) Burn obſerves, that this does not alter the quality . 1 
of the tithe; and the vicar's having received it. 


may de evidence of a grant thereof having been Evidence . | i 
made ſubſequent to the endowment, although es 
original grant, is now loft; but it is not Evidence 


The 0 of other eee "OLE Gid) Whether tithe 
and the cuſtom of the country to put hazel, birch, re 5 
willow, white thorn, _ holly, alder, maple, aſp, as 


hornbeam, and ſuch other like trees of baſe and in- 
ferior nature, and unfit for*buildiogs, to the uſes of 


good timber, may free them, being of twenty years 


growth, or under, from payment of tithes, as hath . i 
particularly been adjudged of aſp, cherry tree, and 

other like trees in Buctingbamſbire; fo of: willows 

in the cou nty of Southampton. ' 


Every (2) perſon who ſhall ſow any bemp or fax, lin and taxes 


ſnall pay to the parſon, vicar, or im propriator, pay five ſhillings 


an acre, tithe 


yearly, the ſum of five ſhillings, and no more, for yearly. 
each acre of hemp and flax ſo ſown, before the ſame- 

be carried off the ground, and ſo proportionably for 

more or leſs ground fo ſown, for the recoyery of 
which money, the parſon, oc, ſhall have the ufual 
remedy wy lun. 


— 


Act not (3) to cheinn any 1 diſcharged "A Not 3 


modus decimandi, ancient eee; or otherwiſe lands diſcharged, 


diſcharged of tithes bo law. 5. 


* 2 . RE 
: "WM Nn 


Ry + 
"6 © . . 3 


(5) 3B. E. 1. _ | 
(2) Stat. 11 & 22 Jil, III. chap 16. fedl. 2. 
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Madder to pay 


ſame ti the as 


hemp, Sc. 


Madder Small 
tithe. 


Wood. 


Sale thereof. 


INTRODUCTION. 
Flax Small tithe. | Flax hath been adjudged to be Small (x) tithe, note 


Withſtanding (2) it's being ſown in large ( 3) fields. "In 


The like ( 4) ſum to be paid parſon, Se. in lieu 


of all manner of tithe of madder, before carried off, 


recovery, and as to lands diſcharged. 


By-the fame 10 that the tithe which proceeds 


as of hemp and flax, with the like proviſions for 


from things newly (6) introduced into England, hath 


been adjudged to be a Small tithe, the ti 
der (7) may be deemed alſo a Small tithe. 


If (8) there be no cuſtom reſpecting the manner 
tithe of wood is to be paid, then the general rule 


of mad- 


ſeems to be, ſo ſoon as the tenth can be een 


from the nine e 


1 to the 3 and vendee of wood paying tithe on 
the ſale; Doctor (8) Burn, ſays, in ſhort, the matter 
ſeemeth to be plainly this; that he ſhal! pay tithe, 
to whom the other nine parts belong, when the tithe 


become Tas: 


[ 


r 


— 


——_— 
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(i) Vallis and Pain, H. 12 Geo, II. p. 359. 
(2) Gibf. 670. 


(3) Quere, and fo our aikinction between Great and Small tithes, 
Peſt, * 8 # 


(4) State 31 Geo, II. "hog 12. ſect. 13. which only a temporary ln 


and expires in 1786, See ſtat, 5 Geo, III. chap, 18, 


(5) See our diſtinction between Great and Small biber, pelt, p. 


(6) 3 = E. 1. HOU 


(7) 3 B. E. L. 448. 


Potatoes 


Potatoes ( 10 are a ſmall uche, and bias. Potatoer, 
due to the vicar, where he is endawed of the ſmall 
tithes ; and, When rms ber tenth part muſt be 
ſet ut. | 


1 
1 28 


So. alſo turnips, when' pulled, ought to pay rug. 
tithe, though never ſo often ſowed, and though * 
on the _ N e el 1 


* 
—_— —_@w — rr * 
5 + 


_ ©: my 
Cad Be be nt 
. 


Titbes (3) mall be paid of 1 W on had 
after corn cleared, and fed with ſheep and ' barren 
cattle ; that is to ſay, if the cattle are fed upon 
the turnips unſevered from the ground, an agiſtment 
tithe ſhall be paid for ſuch cattle; but if the tur- 
nips are ſevered from the ground, then the tithe in 
kind of ſuch * ſhall be mow: FRO the (4) fe- 
verance. 
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Moſt commonly a certain conſideration in money 
is paid for (5) gardens, either by cuſtom or by age. 
ment with the parſon; if the cuſtom be a pa 
chial cuſtom, or extending to gardens throughout” 
the pariſh; the enlargement of a garden doth not 
make tithe due in ſpecie, but otherwiſe, if it is a ſpe- 
cial preſeription for this or that garden; and the h 
ſame thing is to be ſaid of (5) orchards. Orchards 
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(1) 3B. E. L. 453. 
| (2) Benſot and Warkins & others, H. 3 Geo. I. p. 135. 1092. Crow 
and Stoddart, M. 6 Geo. I. p. 1095. Harwood and Railften, T. 9 Ge. I. 
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mi ' INTRODUCTION, 


Acorns, * | he caſe of (x) acorns.ſeemeth not different from 
| the tithes of other things titheable ; if gathered, 
8 they ſhall pay tithe in kind; and the tenth penny, 

or two ſhillings in the pound, in all ſuch like caſes, 


is not to be conſidered as excluſive of the tithe to be 
paid in kind, but only as a reaſonable ſatisfaction 
when the pariſhioner diſpoſeth, of his. whole produce 
unſevered; and when the acorns are not gathered by 


the owner, but ſuffered to be fed upon, as they 
\ Agitment abe drop; the caſe ſeemeth to fall under the ſame equity, 


to be paid for 


| turnips fed upon 38 Where turnips are fed upon by unprofitable cattle, 


n for which an n tithe mall be eil 


| Calves, | Ke _ places (2) is is oma, at this day, ho | 


cuſtom hath obtained (which is the proper rule 
in all ſuch caſes, and is equitable in itſelf) that if 
there are five calves, the parſon ſhall have the value 
of half a calf, lamb, or ſuch like: if there are fix, 


he ſhall have one entire, and ſhall receive or pay out 
As reſpectively a proportionable ſum, for "4 number | 


ne or eee e 


One (4) preciſe lenmiagts al for the time 15855 


payment of the tithe of calves, colts, kids, pigs, 


and ſuch like young of cattle, cannot be equally 
applicable to all places and ſeaſons; this muſt de- 
pend, in ſome meaſure, upon the ſituation of the 
country, the time of putting their ewes to the ram, 


and the forwardneſs or backwardneſs of: the ſeaſon 


in general; what cometh neareſt to the matter, 


8 ; SY 1 n * 2 n LOS. ** * 


* * — "WP . N e =, * 


(103 B. E. L. 455. : : ; eo i 


2 (2) 3 B. E. . 456. 8 


(3) Egerton and Still, 7. 11 C. I. * 220. 


- (4) 3 B. E. bs 4575 
where 


e 


EGO 


— 
1 


INT RIO DUO 10 N. | ⁊vũ | 
where. thete is 90 ſpecial;cuſtom- concerning the: 
ſame, ſeetneth tobe what was declarediby the court 
in the caſe of Upper (1) Clarford, namely, that the 
propereſt time for the parſon to take the tithe is, 
when the ownmer-weaneth- the reſti; fof it is not ſup - 
poſable, that the owner wild weng his lambs ſoonetr, 
or keep! ien with the ewes Jönger, than they are 
fit to be weaned ; the eee, dee ee N 27, 
the lambs, andi the ge aanty.4 aa 2 | 

Bmg L 96% 25 28 e 3017 

„And as the (2) — 6k hw hw che tiches of 
the: young and increaſe of the cattle; ſo he on bis 
part is ta bſerye the (3) cuſtom of the place, for 
the ee propagation, of their ĩinereaſ mee. 


Tithe (4) of hogwool, that is, the wodl- of la 22 


ſheep: of a year. old, ig . the ſame bejng 650 to betiched, 
cui new inereaſe. % Sax} ed5 53 


Wo *%Y ON fn . 


K. 


It (6) is is now cleuls held, that the rh both of How 838 
lamb apd wen Gl be vad She d. meg en Erfde. 


N 


lambs. ate. fi „ „ 0971 24 ot 45 
* | | 2 | | Fw = 
Indeed, if the n be 3 3 ee * Sheep removed 
and but 2 little before eee, ee time, of tithe * d. 
— . —— a 
(i) eeuc. uber Br. 2 Pet. 162. 20 7.70 : 
a een em 


10 3. E. L. 457. py 


{3) Defendant deereny co hip dc. ate dale . 
to compel the rector to keep a doll; which, by euſtom, he ought te 66 | 


4 f the pariſhioners, and fo Fas n N 
ſelf. 51775 173. 11533 ; 
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(4) rh and Wrem & others, N. 6 Gu, H. Pe _ e 
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1N K R ODU COTA on: 


| this is (1 7 fraudulent ; and the tithes ſhall be paid, 


in ſuch caſe, in 3 ow whehce | they were 
e g 8 (x 55 101 


N A oy if 
£25 40 IP % 


bit if they hall tines; ej? frank; it HY | 
held in. equity, that no part of the tithe of 'the'wool | 


or lamb! will be payable in the pariſh from wheuce 
they were removed, but an agiſtment tithe muſt be 
paid for them, as. for cattle yielding no profit to the 
incumbent there; and that theſe tithes are in no caſe 

to be divided, but the whole to be paid, where they 

lamb, or are thorn; and an agiſtment tithe for 
them as unprofitable cattle, in wary other pariſh, ! 


where wy. Have been n d c 29, 


And no regard is bad to the edis Sten, e 


 - they have continued for leſs than a month! z fer there 


is the ſame equity, that tithes no be e fot one 


"0 as for Gy e a 


| <a Abtes of 45 fired, ſhiver þ in aden 
0 the ſheep pays two tithes in one year; for 


that is not the fact; the tithe of wool is one 


ITE thing, the tithe COAL ACT is quite anveher, be- 
ing only tithe of the herbage, which, if ſuffered to 


ns 
FR" TeX tithe 
ot $i 4 
Lambs wool, 


grow to maturity, would have yielded tithe of hay, 
or if the land had been ſown. with. Ferns, a corn tithe . 


mut have en paid. 


/ : 2 3 
28 3 1 4 „ 3 ; x 2 3 
{> 


+ Where, (2) Fu is ER 8 e and 


the other nine lambs are ſhorn, tithes ſhall-/be paid 
of the wool thereof; for wool and lamb are different 
ſpecies of tithes, and therefore a modice for lambs is 


no ſatisfaction for the tithe. of wool. 19 
N ; 8 2 3 
(x) Boys and Ele, M. 10 Geo, Lp 197. „„ a ws 


GY 3 B. E. L. 0. 


3 ca of wool l ball be paid only in Shieg zds. wy 
tue pariſh where "heep are ſhorn; and an agiſtment 
tithe in the other pariſhes, whete tlley have been 
depaſtured; othetwiſe; it might be very inconvenient 
to proportion and divide the wool, eſpecially where 
the pariſhes ſhall be (as it 0 N at a very 
great dibance. 


(11409 ET end oaths EE ar 175 vo 57 3011 1% A 7 
Deer being is ab are not titheable withs Deer, 
out ſpeciat cuſtom, But uf tithe n be ee" by | 
| cuſtom, it muſk be paid, SE oY eee ene þ | 
5  Pithes in kind, or a modus for e rabbits may de by Ae : 1 
i cuſtom. „ 1 5 | Fe, 1 
There ( 6 is a confultation provided i in the regi- 3 | 5 
; ſtek, Tor the tithes of honey, and of the wax of bees, 1 * 
2 1 e 7 it 
It doth not (3) wa I; whether, or how Fifterics., — = | 1 
fax fiſh in-pends or private fiſheries are liable to pay * : 1 
tithe ;- and therefore the ſame muſt be referred to che ö | 
A . of particular n 5 | 4 
| Tithes (4) with l to n are - divided. 1866 Dilind ion be- | 
„ great and ſmall; when (5) this diſtinction was at EN pos 1 
ee, which) in s (6): long erf s. i 
; T FB Ul 
4 VCC "a 
"= (0 3 B. B. $20 n e 25 odds... © 1 
b (s) By Lord Chancellor Hardwick Smith and Hat, T. ts bo. i, 
bs 5395. | - Fd | 
(6) By Lon CHI Brod Cn; Pull & another and bu, E. 
® Geos II. p. 357 "wi 
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„ INTRNOD UO T ION. 


Foundation of it. go religious. (1) houſes; probably it was upon this 
ſoundation, that the former yielded tithes, Which 
were called ſmall, produced but in ſmall quantities; 
though it might be arbitrary at firſt, yet it hath, 
grown into a rule, and. fixed Site for Foo: fake of cer⸗ 


Woty. 48 4 15 l Nn 3 970 Nat! B52 Tei 8 ' 


. W 


Dirifion of them. Under the. firſt diviſion are e ca or corn, 
bay, and wood; and under. 'the. ſecond, the pre- 


Aial tithes of other kinds, together with  thaſe 
r are called mixed and (2) We en 


bb 4.3 Bor! it is ald, an) this diviſion a alteres.. 


103110 


By cuſtom. 25 1 I. By Cuftom. 


"This "ill make wood (6) ſmall tithes * the 
general words minute decime, in the endewment of 


the vicar. * ; TOE ' , 8 A, 174" oy f 77 | OE « of», | * 1 
LICE Uh ak * 1 
7 . 10 ine nee 161. 
By quantity. WT | . by Quant 
| 8 ais . $3 FO. 5 Ta, 13 


This will turn a ſmall tithe ding won, if- the 
berg is generally ſown with Me . 


Bb Oey = 3. 9 bee of 3 e 0 


place. 


Tithes great or * 11 is true 4 fays Lord Chicf Baron ( 3) Coma, 


{mall from their ſome opinions have been, "that ſmall tithes muſt be 


nature, not quan» 


tity, ſed quære. eſtimated, not from the nature of the thing tithe- 
able, but from the quantities of the tithes; and 
therefore ĩt was faid in Uvedal (4) and 75 ndal's oe 


2 
4% 


1 FS 
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(1) Theſe houſes ally engroſſed the FANS ah the ſmall tithes 


for the curate. | 1 Lord FRE 9 5 1 0 8. be 80 T. So 3 7. 25 f 
(3) Gif, 664. | | | 
(3) Wallis & another, and Pain, I. as 7a 359) — 


9 Cr. Care _ Hu, 77. 
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INTRODUCTION. 


if all the profits of a pariſh conſiſt in ſuch things, 7 
hemp, hops, wool, lambs, c. may be great tithes, 


ſo in (1) Cod. Jur. Eccliſ. it is ſaid, hops in gar- 
dens are ſmall, in the fields great tithes; and in the 
caſe of Wharton and (2) Life, Holt Chief Juſtice at 
firſt ' ſeemed" of opinion, that | tithes muſt take the 
denomination of ſmall or great from the quantity of 
the crop growing z. but the three (3) other judges 
| held ſtrongly, that tithes were great or fmail, from 
the natute of the things, which yielded the tithes; 
and Holt acquieſced to it ſo far, that he abſented him- 
ſelf, when judgment was given, which he would 
ſcarcely have done, if he a been fixed in the _ 
9 Wufſer. 9 | | ky 


And this ſcents the better opinion, for it 1 
foundation for continual debate, what ſhall be a 
| quantity too large for ſmall tithes ; if it be ſaid what 
grows in a garden, ſome gardens are not half an 


acre, others two or three acres; gardens are enlarged | 


now v adays to fifty or one hundred,” 


Wa 
} 


t 5 


Wh... Anka as to things newly 8 into Au- t 


land, there is bur. little reaſon, that the patentees, 
who claim only what came to the crown upon the 
diſſolution of monaſteries, ſhould have tithe of thoſe 
things, which were never appropriated, and to which 
the religious houſes re never bad title,” wh 
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INTRODUCTION. 


The above opi- , Dr. Watſon { Clerg. (1) Law, chap. 39.] is of opi⸗ 


nion adopted by 


Dr, Watſon, 


nion, that the quantity of land within any pariſh, 


ſown with any thing, cannot make the tithe of ano- 
ther nature, and that what is called ſmall tithes, 


ſeemeth to be in reſpeR of the thing itſelf, and nat 


from the ſmall quantity of land ſown therewith, 


* whereby the uber thereof are but {mall and, of 


little value; for if that were to be the rule to deter- 

mine what mall be ſaid to be ſmal] tithe, then corn 

and oy in 92 5 ur Ae. au be wegen 1 

And Dr. Bur N ad in „ to this opinion. (DoRtor (3) 


ſays the Jaw is 
now ſo ſettled 


vpon the above 


And of Earl 
Har gvicke. 


- 


Wharton zud 


Liſe 


de determined, that the rule of tit OL | 
pend upon quantity, and not upon the nature; in 


Burn ſays) the law is now ſetiled; namely, that 
tithes are to be denominated great or ſmall, accord- 
ing to the nature and quality thereof, and not ac- 
* to the quantity. 4 
Lord Chancellor (3) Hardwicks declared, ob that 
there was not any authority, ene is ſaid to 
s ſhould de- 


the caſe of Uvedal and Tindal, it was fo laid down 
indeed, but there was no judicial. determination; and 


in Wharton and Tipe Lord Chief Juſtice Het did | 


2 : . 8 * FIR 4 2 "_ 
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(1) The mee 's Law, or 8 Incumbent,” ka un- 
der the name of Dr. Matſen, was compiled by Mr, Place a burifter of 


| Gray's Inn, but who en at York, according to Mr, Juſtice Deniſon, 


Mr. Juſtice Blackſlone, and Mer. Serjeant Wilſon, - Sen 2 Bar, a 31 5. 


1 Flack, Com. 391. n. 2 Wilſ. Rep, 95. 


62) 3 B. E. L. 376. 


(3 Smith and Wyett, T. 15 Gee. II. p. 395, 3 The 1 of 


| this caſe is doubred by the continuator of Lord Chief Baron Comyne's bi. 


et the Lan of . 6 Gun, Dig zen. 


bold 


cl 


le 


Ev: Ro. Y- 
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IN ROD ra. * 
hold, that the tithes ſhould. be determined, whether | 


great or ſmall, from their quantity, t not weir 
ve dot the gene er ws rer r 
#1 If the ende will turn anell tithes into Os His reaſons. 
why will it not turn great tithes into ſmall, when 
the appr W 8 | is but _ . 

e An obje tion lng hoo e a if this i 
ſhould hold, it would“ put it in the power of the 


occupier to change the property; to which his Lord- 


ſhip anſwered, and ſo it will; for a man may 
turn arable into paſture, and ben the tithe being 
2giſtment, is ee Aa an ee n a” b 
ont d 355 d 


— 


. 


Lord C 9 Narthingtan, Fe Lord 2 85 Lord e 


(i) Henley,) ſaid, that the difference between great 3 


and ſmall tithes, depends entirely upon the nature of ſame opinion. 


the thing, from which it ariſes ; it would be firange 


to hold, that the gathering of a thing at one time, 
ſhould make the tithe thereof a ſmall tithe, which 
would, if the thing had been. e at ee 
time, have been a great ther? ogy” 93 


A 


And this opinion was adopted by. the Lords on The Houſe of 
of the 
(app 7770 


* 


80 far a as authority c can or cede. to _ in de- All the above 


ciding a point 6f learning, the compiler acknow- pry" ugg 


ledges the above precedents to be quite unimpeach- »der. 


1 2 ak 1 1 3 
ho , W ö — — —— 
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(1) Sim and Barnet, M. 1 Gi. 1. p. 4586. | 3 


(2) Simis and Berne & _ M. 3 Gn m. Po. 514 $19. 
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able; but he has been (1) taught, that n 


however weighty, ſhould gut a ſtop. to the ſpirit of 


inquiry; and as he believes that a oloſer examination; 


of the point in queſtion, may furniſh a few obſer- 


7 


Tithes belong to 


15 the rector. 


Vicar can claim 
only by endow- 
ment or pieſcrip · 
tion. 


| Uſage and pay- 


ment. ; 


Evidence of en- 


dowment and of 
preſcription. 


Tithe of hops 
ſometimes taken 
by impropriator, 
ſometimes by 
Vicar, 


and the laws evidence FO 


1 2. 


vations tending to a contrary opinion, he pre ſumes 


. am thee to thai batter een his readers. 


„ a 87% 53 Fe 11 
Al b af common e 485 common 1 


or by cuſtom (for theſe are ſynonimous terms) 


belong to the rector, therefore the vicar can claim 
tithes only by endowment (2) or preſcription; but, 


as moſt endowments are ancient, and thetefore few of 


them can be produced, if the vicar proves a con- 
ſtant ulage, and payment of all ſmall: tithes, the 
couris (3) admit them evideng: H an endowment, 


A) preſcription. 45 


"The 8095 of | . in a erent gt ſome- 
times taken by the (5). impropriator, ſometimes, by 


the vicar, as by many (6). ſuirs in the court of Ex- 
er e * the eaſing, deen will e 85 


1 
. 2 LPs ” 8 1 * IQ 3 2 
* * JV TT LY) 8 ax I. * Wr n 9 
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(1) See “ Catalogue of the Works of Sir Hilliam B lact hes,“ p. 38. 
ſubjoined to the Biographical Hiſtory of hes celabrated, Lawyer, dev 


edit. 1782. 
42) Sims and Bennett, N. 3 Geo; III. p · 313. . 


(3) 3 B. E. L. 438. Fox, Cc. and Berkley & others, M. 8 Gee. n. 
p- 316. Corporation of Bury and another, and Evan, E. 12 Ges. II. 
p- 2 ee vicar, and 2 college, T. 21 * 22 1 Geo. we (21 


1 


(00 e of Bury & another and Evan, E. i Geo, II. p r 


(5) Sir Henry ce ſays, that amp Fationg are ſo called, becauſe 


my are improperly in he nag . I Blacks Cong, 386. n. 


(6) Cbicey and Reeves, T. 3 Fac. II. p. 67. Perch . Ger H.g Wit 


5 III. P. 87. Gee and Perch, E. 2 An. p. 97. Walton and. Tyers, N. 


25 Ge. Il, p. 46 5+ Tyers and OG E. 26 Ges 1 II. 7 467. 1137. 


par- 
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INTRODUCTION | © mee 
particularly by the following decree in the 'cauſe' of 19 eee 
Blifs and Chandler, in favour of the plaintiff, who _ oe bes. 
was the impropriate rector of Maidſlon⸗ in Kent, Am £06 cd 
whe: there is 4a gone pratebe "a ore ppt 


* . 287 1 19 8 * 4% N (4 1 er” * if 
* NR tr. N Dr 713 7760 - 454 1 A Oy 4 \ 34. SL UL 
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"Api a bill for tithes of hops As eu pes * Chande 
to be this: plaintiff having given notice to the de- wi 3 
fendant, that he would take his tithes in kind, the fia d nan 
firſt three days, defendant paid plaintiff every tenth. ly 
buſhel When picked, but afterwards | he left every 
tenth pole ſevered from the ground, and ſaid, the „ Fits 
reaſon of paying them by the buſhel at firſt, was be- eee 
cauſe, but here and there a pole of thoſe that were 75 
ripeſt; ; plaintiff objected, that this Ns not a | 
and fair way of tithing, becauſe th 
difference in the value of the poles, | 
was not a legal ſeparation; and two caſes were cited, 
where this manner of tithing had been adjudged to 
be ill (1) Gee v. Perch, 10 Wil. 17 Nov. Gee. r © Gee and Porch. 
M. 3 An. Chitty (3) v Reeve, Trin. 1687. de- 8 — ay 
fendant inſiſted, that he ought not to be at the En... 
charge of picking, and the plaintiff being intitled to 
the tithes, both of the hops yy the OG he __ 
to take n 3 A hy ce e de F 


The court —— 0 4 PRI tht ia.” Hops to be tith- 
thod of tithing hops, ought to be by the buſhel or 5 55 
not the 8 ( 51 Bl ifs v. Os; f | 


3 44 W 1 1 \. 
_ — — — - — — — 


(1) Reported in theſe ſheets by th gy; of Perch and Gee, under . 
$ Wil. UL. p. 97. P 6. CSE: 


(2) Reported by the e end Perch, 5 F. 2 An. p. 97. 


6% Reported by thy” au dog Arm Revver, Ader 2 3 J. U 
a p. 67. f 1 


(4) This decree was AP TS in the year 1720, 


N * i 1988 4 
(5) See this caſe alſo reported by us, under N. 5 Geo, I. p. 132. 


In INTRO UGTITON; 


tled to tithes of 
hops by preſcrip- 


* 


Whether hops ; 
2 my - Whether 5 * minutes vel. erer 1 way 


tithes, a queſ- be faid to be vexata queſtjo ; ; for the judges | have dif- 


— . i: fered extreme] y in their ae, | 
Judges have oe in their opinions, h 


might. (4) Ws. their Su | 


* 
. 


n AI the eaſe of Uvedal and Tindal, ( 5 Fate 's 


Fommess cafe, Caſe was vouched, where it was wo that hops 
| in Kent were great tithes. 


2 TS" = ** . . 1 8 . * 
OY * A by * * : 5 * Ee 2 * > RF 
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tithes of bops, though of growth ſince endowment, ee and Saint 
 Croſe,. T. 8 Geo. II. p. 158. 
(4) Preſcription to pay fo _— in ben wy all bal e may in- 


years, Bunb. 20. n. 

(.) Hops exiſted before the time of Qu- en Elizabeth, in n quanti- 
os Chapman and Smith, T. 27 & 28 Geo. II. p. 471, 481. The court 
will take notice that hops have not been ancient, Perch. and Gee, H. 
9 Wil, III. p. 87. but uſed in beer of late times only, being firſt intro- 


hops were introduced 15 Hen. VIII. which correſponds to about the Jour 
1524. they may not be conſidered as of ancient introduction. 


(4) Comb, 209. 
(5) Hut; 78. 


o ny. . . 5 
. * @ 4 2 4 - 
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5 
- .* * — 


Vicar not inti- It ſeems incumbent upon a vicar to ſhew his 

6 ) endowment extends to this ſort of tithe; for it 

tioa, and "oe is certain he could not intitle himſelf to the tithe of 
hops by (2) preſcription; becauſe. hops were not 
2 into England, before n wet of Fn ( 3) 


Their opinions | "Ta the above; menticned coſe. of. 0 IWharion and 
; Lift, Lord Chief Juſtice Holt held hops to be ma- 
fares decime (or great tithes) if planted in fields, and 
though in that caſe the other judges held that flax 

was in its own nature ſmall tithes, yet if the greateſt. 

\ part of the pariſh was ſown with it, Fu: ſaid ne. 


(2) Vicar being endowed of ſmall tithes is thereby intitled to tbe 


- © elude hops and other ſuch ſmall Hhipgs, © which Have come in uſe of ts, 


duced into £ngland about the year 1524. 3 B. E. L. 453 Quere, if i 


A. as 1 ¼ av; a os 
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7 INTRODUCTION aur 


In (t) Crouch and Riſdon, hops ate ſaid: e eee 
ae, but Ros was not the ee OO: the W 


8 A 


4 WT; 1 
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Mr: Dean 2) Watſon, in his 8 . bm. 
** no favourer of the impropriator, acknow- 
ledges, that it is ſaid, that if all the profit of a; pa- 
riſh ſhould conſiſt of things which in their own na- 
ture are minute tithes, they thereby would become 
great tithes; for which reaſon hops in Leut, he ſays, 

> were adjudged great tithes; and this isagreeable to (3) 
Fortman's caſe, but then he adds a queſtion, if hemp. 
flax, &c.. are not in their nature to be accounted 
ſmall tithes; for what we call ſmall tithes, ſays he, 
ſeems to me to be in reſpect to the thing it ſelf, and 

not from the quantity of land ſowed therewith, 
whereby the tithes thereof are of but ſmall or little 
value; though he takes notice immediately alter, that 
the Lord Chief Juſtice Holt held, that flax ſowed in 
6 common field was hg 88 tithe, 
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The of þ a vicar: was not known till the (4) Name ofvicar 
reign of Hen, III. till which time rectors found — 
curates, and maintained them by certain ſtipends; 
but after the conſtitution of Pope Urban the Eighth, 
rectors, inſtead of the former maintenance, aſſigned 
to their curates, who then began to be called vicars, 
a certain portion of the tithes; and becauſe it could 
not be ſuppoſed, that the rector would aſſign the 
great or valuable Part of his rectory; the* portion 
aſſigned was called ſmall tithes ; and thus the en- 
dowment of vicarage began, and as the endowment 


. 


; vicar's ſole 
| is now the ſole (4) ground of a vicar? s title to tithes, 10 „ 
(* 1 Sid. 443 3. f.. 17. 1 ws | 4 6) P. 402. | | 


m But 78. f (4) 4 Med, 154 
| | | the 
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on therefore, 
whether tithes 


great or ſmall 
ought to be de- 
termined as it 


FUMTRODUCTTON, 
the queſtion what is, or what; is not to be | eſteemed 
great or ſmall. tithes, is to be determined by 
nature and reaſon of the endowments, and/not by 
conſidering whether the'thing to be tithed has one 
leaf or two, a long ſtalk or a ſhort: one, or  whe- 


ther sit“ be called herb, graſs, or grain. Thoſe who 


* 0 


have grounded their opinions upon the latter diſ- 
tinctions, ſeem to have been judges who knew not 
ſo well how to diſtinguiſh words from things, as my 
Lord Chief Juſtice (1) Holt; for he always regarded 
the principal or original intention of endowments, 
and from thence derived the reaſon of his judgment, 
and not from the ſhape of the land, or the colour 
of what it produced; he knew it was originally in- 
tended by the grant, that the | vicar was to have 
only ſmall tithe, that is a ſmall portion of the 


tithe for his officiating, and not the tithe of what 


occupied the prineipal part of the | pariſh, whereby 
the benefit of the. rectory would be transferred to 
the vicar, or whereby the income of the rector might 


be lefs' than that of his curate, and therefote pro- 
nounced his judgment to be, that when hemp, flax, 


hops, c. were planted in large fields, they were to 
be eſtee med great tithes, though in orchards or gar- 
dens they might be taken for ſmall tithes. This is 

lp can founded on the hn eons Rs 


** * * 5 , 
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. 9550 chief ſuſtcs . Holt + applica himſcl with great affguity to the 
ſuncticns of his important, office; he was a perfect maſter of the com- 
mon law; and there was a remarkable clearneſs and perſpicuity of ideas 
in bis Lordſhip's definitions, a diftint arrangement of them in the 
analyſis of his arguments, and the real and natural difference of things 


- was made moſt perceptible and obvious, when he diſtinguiſhed between 


matters which bore an untrue reſemblance to each other; having thus 


rightly formed his premiſes, he ſcarce ever erred in his ee ee See 
the Prefaces to the Reports of Hell's Decifions, which Sores at the Re- 


. and epd about the year 1709, 
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able to any "ſenſible, idea;s.;for. the ſaying chis or 


that is ſmall. tithe | in its OW} mature, is incapable of 
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It is certain, tbarefonms chat. che. proportion and 


value, ang, not the corporeal nature or external form 


of the thing owed, urns e bel mall on 


n! Ache, Dig 1t4 1K ann dir 44249 10 2037 
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"I 4 thing could be, a; ſmall tithe in its nature, 


when, its nature was once determined, it would be- 
ver after be great tiche ; for iti ſeems abſurd to ſup- 


poſe, that the. ſame, e Feng, 0e 


But the! conſtant. practice of, paying; tithes for 1 
the ſams thing, ſometimes-to, the rector, and ſome= 
times to, the vicar i-ſeems,a ſuſſisient refutationbof 


ſuch a;doQrine.; this practice we take leave to in- 
ance, 38, tothe tithe of praſe, „and beane, and ef 


diſtinstion, ag, to them, or, other pulſe 3 becauſe 


they had exiſtence. in ſormer times, and appropria | 
tions were made de. Gladis of — to 2 


bouſes.” 8 
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Tithes for fas 


thing, f. „ 


times paid to 
rector ſome- - 
times to vicar. 


hay z and as tg, the former, Lord Chief Baton (1) A. 
unn thus e nnd tt ng opinion that 

| . __ beans and peaſe 
tet , Ate! 4 odt ties yin C1 iin ne in gardens are 
1 "6 Perhaps chat . beans and peaſe in 8 eee 

| ſmall, in the field 2 great tithes, may be: A-Propen de a proper. 
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INTRODUCTION 
Ae and ways'to the impropriator, without an (1) e ndowment 


Marcin, 
ö | 0 or uſage to the contrary; and this decree was affirm- 
} | ed upon an appeal to the Houſe of ane, : "Againg 


of * 
: 7 


Hr u Ties esd 808 bean Aeerebd me (2 ) vicar, 


wid paid him by the improptiator, though it was 
contended; that the vicar was only entitled to the 


$ / — _ tithe of peaſe and beans ſet and planted. in rows and 
=_ ranks, and which had been hoed and weeded by the 
_ band, upon ground turned up with the ſpade, as 


=_ well In open fields as in gardens; but not where 
=_ - | they had been ſo ſet, hoed and weeded, upon ground 
| . only with 3 Again, SEO. e100 


| Brebales and - Viear(3)beingerdowed of the fü ll tithes; bad for 
| * "a as a long time received à compoſition of three ſhillings 
| And] four- pence an acte, in lieu of the tithes of nien, 


D beans and peaſe, ſet, planted, hoed, and weeded 18 
1 aforeſaid, upon ground turned up wits: the ſpade, 
| ; ee the open field; bar when fuch "beans 
| ye and peaſe had been ſo ſet, hoed and weeded, up- 
„ ons ground turned up only with the plough, and 
| * the" tithes of them had been gathered in kind, by the 
impropriator, the uſe of the ſpade being omitted, 
upon contriving # tin or iron e to the ptough, 
will not e gh laid N and * r e 


hy” . 41. "oy i ww 7 Vas 
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0 0 Gumley and Burt, T. At Geo, I. p. 206. In this laſt 0 the 
. counſel for the defendant ohſerved, that it did not appear t that the im- 
„ | propriator conteſted the matter, or what the endowment was, wer 


' defendant in the cauſe of Gumley and Burt, obſerved, that there 
was a proof of uſage by the vicar for fifty or ſixty years, receiving tithe 
peaſe. and beans, where plough and ſpade were uſed: but where the 


P. 206. wo F 


92 and Auſten, _ 10 T. 2 en l. 730 2053. 
The 


(2) Nicholas and Elliot, H, 10 An. p. 119, 120. Counſel for 55 


plouglt only was uſed, the e elne eb T: 11 On. I. 


Fer nem tb A G Wik 
The court of Excheguer,” upon a'reheating of this A former . 
cauſe,” affirmed their former dectee, "which they ad. dee of court of 


Exchequer af- 
mitted to be read, though not between the fame firmed upon a 


parties, and rejected the evidence, verdict and jodg- 2 
ment, in an action of trover brought by Elliot (1), 
a farmer of the gteat tithes, againſt Nicholas the verdit amy 
plaintiff, for taking tithes of peaſe, which were be; : 
in rows and. ranks, and weeded and hoed upon 

ground turned up with the plough ; the queſtion at 

the trial of which action being, „ HMchetber the tithes, 

belonged to the. impropriator er vicar?” the plaintiff i in 

the action obtained a verdict; and the ſaid court of 

Exchequer ordered the impropriators, and their te- 

nants, to account with the vicar for the ſaid ſmall. 

tithes, - becauſe (2) they were matters renovant, and Reaſons why 
ſubject to increaſe ; this decree was alſo affirmed (3) 3 
upon appeal to the Houſe of Lords, though „ ee e 
objected, that if the rule was to hold, that ſuch * ee 
beans and peaſe "ſhould be conſidered ſmall tithes, n 
all the tithes of wheat, barley, &c. might be turned 
into ſmall tithes ; but the anſwer given to this ob- 
jection, appears from the reaſons upon which it is 
preſumed the Houſe of Lords affirmed the decree of 
the court of Exchequer, viz. that (4) without a pre: 
ſcription, no claim could be made of ſuch tithes by Nas 
a vicar, let the ground be prepared or turned, or the 

ſeed ſown or ſet in what manner ſoever ; ; that when 
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(r) p. 13 1 | 
(2) P. 182. n. Bateman and i Aifrap, E. 14 Geo, mn. P- as 


(3) Auften & 8 and eee, 8 0. hs 2 238. o =» 
Burt, T, 11 Geo. 1. p. 206. N <- 


(4) 1d, Pp. 136. N 
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2M 1NTRODUCT10 N. 
++ 4.5 + the vicar, did. ſo preſcribe, the diſuſing a | ſingle ins 


* gies ſtrument, and ſtill continuing the ſame crops and 1 
manner of huſbandry, could not depriye him of that "Þ 
Þ 1x0 ves Y preſcription, 8 beſides, the vicar claimed tithes of no 3 
e e other corn or grain, ſet in rows or ranks, or other- 0 
& A N - wiſe fs: in felis but. 7 of Peaſe and dean. © 
Again, «+ 2 35 15 583 . 112 u 101. Tt chile , Al 
Gumley and Burt. OY 23 14 i) impropriator APY the tithes = 
| of peaſe and beans, ſet and ſowed in rows, drilled, 8¹ 
hoed, and hand-weeded | in a garden-like manner, ' ia 
gainft the leſſee of the vicar, there bein neither Wu 
ag: 50 g neither | 
endowment produced, nor uſage proved, as Aa great 8 
tithe, the principal (2) patt of the pariſh being con- in 
. verted into that method of cultivation ( 3) which * 
90 i te = i't ts x f om arden culture of ſuch cro $.. ? 
e le garde WW 
Hay taken "prog | And as to hay: Hay! in many pariſhes, where FEY | : 
N ee much corn, and little graſs, is taken : as (4) ſmall 9 
tithes ; z but where the principal part of the pariſh is 15 
„ graſs ground, there is no inſtance, * 5 elieve, where ay 
the tithe of 6-4 is not taken by thi the rector. e th 
I | ee NO th 
| 8 ihe no being other Phy ety eelpe&ing 9 —.— | 1 
| 0 — yo by man's law, which does not ſeem to me to be either i n 
| | | legally or reaſonably founded, » preſume to offer my | 7 
| | thoughts on it, and with the ſame deference, how- col. 
1 N I have ſubmitted them on the preceding points. 2 
B38 i Rl RO, 7 is 
Wi : (1) Fs and Burt, T; 11 ; Geo I, 1 55 206, 3 T; 
i — : iT W ; © AR t " A N 4 'TY 
| (3) Cond, 209. 0 : A N 1 (: 
G Auſten = es ad tit, H. a ge 138. Ns A ; (: 
(4) See Hedg ſon and Smith, T. £0, I. p. 129. or here the wear i is ; (4 
aupreſsly endowed of hay. Pemfret and Launder & others, T. 32 Car, I. in B 
* 79 362, 363. 9 and Smith, peſt, p. 173 
N | lt ( 
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INTRODUCTION. 


1e is ſaid by Lord (1) Cole, that an infant heir 
| having the Tight of patronage, Thall preſent to the 
church, of what age ſoever he be; this opinion is 


adopted by the ſame Dean (2) Watſen ; and Lord 


xXxxiii 


1 cl s opi- 
nion en 


z 


Dean Watſon's 
and Lord Chana 


Chancellor (3) King was of the ſame opinion in cello Kg 1 


Chancery, in the caſe of Arthington and (4). Coverley, 
and ſaid, that if the infant was but a year old, or 
younger, they ought to put a pen, in bis hand, and 
guide it to ſign the preſentation ; but it hath been 
ſaid, and ſeems the moſt reaſonable method, that 
"if the heir be within the years of diſcretion, the 
guardian (5) ſhall preſent, for no moral act can be 
imputable to an infant within years of diſeretion; 
and the notion of making an infant act by guiding 
the pen in his hand, ſeems abſurd; and the reaſon 
given by Lord Cote why the guardian ſhall nor 
preſent, is not eaſily to be underſtood, which is, 
that ſimony is odious, therefore a guardian ſhall not 
preſent, becauſe he can take nothing for which he 


may account to the heir; admit this, will guiding 
the pen in the infant's hand prevent ſimony; or can 


there be any eſſential difference between allowing the 
guardian to guide the infant's hand; and e 
kin to te, wh = own name. 


* 
PS" 2 8 2 — 1 = Bs 1 Nl 


8 


ſes 3 In. 156. — chancellor Hardeuicte not only adoptꝭ Lond 


Coke's opinion, but adds another reaſon why an infant may preſedt 104 


church, in theſe words, viz. © but the ſtrong ground the law goes on is 
this, there can be no inconvenience, 1 the biſhop is to judge of 
the qualification of the clerk preſented,” Hearle and Greenbank, As- 
drews & others, aſſignees, Wc, and Greenbank & others, E. 22 Geo, Il 
3 Tr. Ath, 710. | \ 


(a) Olergymas's n Coitipiete Incumbent, p. tn. 
(3) 2 Eq. Caf. Abr. 518. pl. 3. 675. pl: 1. 4 Vin. Abt; 550. pl. to. | 


(4) This caſe is ſaid to have been determined, H, 6 Geo. IT. 1732.1 
in Eq. Caf. Abr. and in M. 4 Geo. II. in Vin. Abr. ho wever A. Da 
1732, does not e with either 4 or 6 Geo. 1. | 


(5) Cre, Fac, 99. 
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The parſon may 


xxxiv 


| Manner of ſet- 
ting out tithes, 


INTRODUCTION. 


; Notwithſtanding 4 x) the canon, the manner bi 


form of ſetting out or payment of tithes is, for the 


- moſt part, governed by the cuſtom of the place. 


> 


ſes his tithe ſet 
out. 


Every perſon is bound of common (2) right, to 
cut down, and ſet out the tithes of his own lands; 


and that it may be done faithfully and without 
fraud, the laws of the church (3) intitle the parſon 
to have notice given him, but by the declaration of 
of the common law, ſuch notice is not neceſlary ; 


yet, nevertheleſs the common law declareth a cuſ- 
tom of tithing without (4) view to be an abuſed cuſ- 
tom: and by ſtat. 2 & 3 Edw. VI. chap. (5) 13. at 
all times whenſoever, and as often as any predial 


| tithes ſhall be due, at the tithing of the ſame, every 


/ 


Arbitrary con- 


fecration of 
tithes deſcribed. 


party to whom any of the ſaid tithes ought to be 
paid, or his deputy or ſervant, may view and ſee 


their ſaid tithes to be juſtly and ny ſet wing. and 


ſevered from the nine e 


| III. To whom 7 ithes are due, and herein of T ithes 


in extra-parochial Places. 


| 17 ON their firſt (6) introduction, though 


every man was obliged to pay tithes in general, 


(1) 3 B. E. L. 476. 
(2) 3 3. E. L. 477. 


(3) This ecclefiaſtical cuſtom wat held to be good at common law, 


by the unanimous opinion of the whole court of King's Bench, in Cale 
"Ts 6 Geo, III. 3 Bur, Rep. 1891. 

* (4) Bougbten and Wright, H. 11 Ces. I. p. 202. Chriffian and Men, 
& others, M. 5 Ges. II. p. 336. The farmer may not throw nine 
Meaves into the cart, and leave the tenth for the parſon, becauſe the 
tithe muſt be ſet out before the nine parte are removed; this manner of 
| ſetting out tithes, is called tithing by the fork in the nelghbonthooi of 
| Barrow, in the county of Suffolk, and is a very fraudulent method of 
tithing, being in effect tithing abſue viſu et tactu. See 6 . Dig. 393+ 


(«) See this ſtatute at large in our appendix, p. 1249. 
(6) 1 Black, Com. 111. 2 Black, Com, 26, | 
: 3 | yet 


— 


3 4 


ti 


INTRODUCTION. | xp 


yet he might give them to ahi prieſt he (1) pleaſed, 8 £1 

p which was called arbitrary conſecration of tithes ; or 

he might pay them into the hands of the biſhop, 

who diftributed among his dioceſan clergy, the re- 

venues of the church, which were then in common; 

but when dioceſes were divided into (2) pariſhes, 
| the tithes of each pariſh were allotted to it's own. 

particular miniſter, firſt by common conſent, or 

the appointments of the lords of manors, and after- 

wards 1 the written law of che land. ; Ng : 


bee e Wann of tithes THY 
ales again 'afterwards, and became in general uſe 
till the time of King John; which was probably 
owing to the intrigues of the regular clergy, or 
monks of the ee and other rules, under 


wo 


—————_ 
— * * 


— 


(x) It is ſaid by Lord Cote (2 Int. 46.) that before the year 1180, a 
man might have given his tithes to what church or monaſtery he pleaſed 3 
but this Doctor Prideaux (302) doth utterly deny, for two reaſons 3 
1. Becauſe of the abſurdity of the thing, for all the laws which had 
been made for tithes, would have fignified nothing, if no one had been 
certainly inveſted with a right to them; for in fuch caſe, no one could 

claim them; and in caſe of non- payment, no one could make proceſs in 

| law for them; and conſequently no one having a ſpecial right to de- 
mand them, it muſt have followed in practice, that what was thus paid 
to every ſpiritual perſon, would in fact and reality be paid to none. 2, Be- 
fdes, before the council of Lateran, there were in this land many im- 
 propriations, wheredy the tithes of whole - pariſhes were aſſigned to ton» 
vents, or other ſpiritual corporations, all which would have fignified 

nothing, if the pariſhioners had been at liberty to pay their tithes to 
what ſpiritual perſons they mould think fit z but be that as it will, ſays 

Dr. Burn, (3 E. E. L. 37) it is certain, that now tithes of common 
right do belong to . _ within the * of whoſe So 
n Cres I 


— 
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(2) Before the council of Lateran, there were no pariſhey, 1 nor . 
prieſts to Ulaim tithes, Heb, 296. But it appears from the Faun laws, 
that pariſhes were in being long before the date of that council of Za 
ran, to Which they are aſcribed by Hobart, 1 Black, Com. 212, 


d2 Archbiſhop 


SHIP ER I OO Wa tn em 
a, * 


They were re- 


medied by Pope 
Innocent III. 


Lord Chief Juſ- 


tice Hobart miſ- 
taken, 


INTRODUCTION, 
Archbiſhop Dunſtan and his ſucceſſors, who. endea- 


voured to wean the people from paying their dues to 
the ſecular or parochial clergy (a much more valuable 


ſet of men than themſelves, in the opinion of Sir 
William (1) Blackſtone) and were then in hopes to 
have drawn, by ſanctimonious pretences to extra- 
ordinary purity of life, all eccleſiaſtical profits to the 
coffers of their own ſocieties; and this will natural- 
ly enough account for the number and (2) riches 
of the monaſteries and religious houſes, which were 
founded in thoſe days, and frequently endowed with 
tithes; for a layman, who was obliged to pay his 
tithes ſome where, might think it good policy to 
erect an abbey, and there pay them to his own 
monk, or grant them to ſome abbey already erect- 
ed; ſince for this dotation, which really coſt the 


patron little or nothing, he might, according to the 


| ſuperſtition of the times, have maſſes for ever ſung 
for his ſoul; but in proceſs of years, the income of 
the poor (3) laborious pariſh prieſts being ſcandal- 


- ouſly reduced by theſe arbitrary conſecrations of 


tithes, it was remedied by Pope Innocent the Third, 
about the year 1200, in a decretal epiſtle, ſent to the 


Archbiſhop of Canterbury, and dated from the palace 


of Lateran, which occaſioned Sir Henry Hobart (ac- 
en to Mr. Juſtice (4) Black/one) and others to 


3 


7a) * Black. Com. 27. 


(2) See our obſervations on at. 27 Hen, VIII. chap, 28. p. 1174. 
and on ſtat. 32 Hen. VIII. chap, 24. p. 1236. 


(3) The /abourer is worthy his hire, Chapman and e and Ma- 
en and others, H. 3 Geo, I, p. 1116, See our | Vindication of the 
alergy. Fes p. | 


(4) 2 Black. Com. 27, 


called 


INTRODUCTION. xxxyil.. 


miſtake-it for a decree of the council of (1) Lateran a 
held in the year 1179, which only prohibited what was 


FFP 


F called the (2) infeodation of tithes, or their being Infeodation of 
e It 3 . N 
5 granted to mere laymen; whereas this letter of Pope | 
4 Innocent to the archbiſhop enjoined the payment of 1 
tithes to the parſons of the reſpective pariſhes, where | 
# every man inhabited ; agreeable to what was after- q 
4 wards directed by the ſame Pope in other countries; | 
of Sir Edward 
K this ( 3) epiſtle, ſays Sir Edward (4) Coke, bound not ee 
5 the lay ſubjects of the realm; but being reaſonable Juſtice Black- 
* and juſt (and, he might have added, (in the opinion — 
: of the (5) commentator) correſpondent to the tle. 
s ancient law) it was allowed of, and is WIE lex 
0 
terræ. | 
In | 
- "This, ant .on oft: Bop cio; alk 9 Portion of tho. 
2 conſecrations of tithes, except ſome footſteps which 
de ſtill continue in thoſe (6) portions of tithes, which 
8 =, | 
of 255 | 
1 (1) So named, becauſe jit was holden in the Pope” s _ at Rome, call- 
of ed Lateran, See poſt, p. lviii. n. 
4, a (2) See Corporation of Bury & others, and Evans, under B. 12 
he Geo. II. p. 377, 372 « | 
. 63 See copy of this original epifile, with a tranſlations; in 4 The 
c- great caſe of tithes, truly ſtated, clearly opened, and fully reſolved, by 
to Anthony Pearſon, formerly a juſtice of peace in Weſtmoreland,” firſt pub- 
bliſhed about the year 16 575 and cds in the year 85 p. 21. n. 
mo (4)-2 Inſt, 64 . | 
| (5) 2 Black, Com, 27, 28. 4 
174. | 
(6) One parſon may preſcribe. to have tithes within the kth of an- 
; other, and this is What is called * portion of tithes,”  Gibf, 663. and 
Mar- fee Corporation of Bury & another, and Evans, E. 12 Geo. II. p. 371. 
f the Baily and Worrall, T. 9 Geo. I. p. 167. Derunes and Mooreman, H. 11 
Geo. I. p. 202. one reaſon of which may be, the lord of a manor's 
having his eſtate extending into what is now apportioned unto diſtin 
pariſhes, 3 B. E. L. 377. for there were tithes before the preſent diſtri- 
bution of pariſhes took place, 1 B. E. L. 6p, 61. 3 B. E. L. 377. 
led as | | 
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Tithes are due of is now (3) univerſally held, that tithes are due of 
common (4) right, to the parſon of the PA, un- 


eommen right, 


Parſon deſer ibed. 


Extra parochial 


x Foteſts. 


INTRODUCTION.” 
the parſon (1) of the pariſk hath, though rarely (ſays 
the (2) Judge) a right to claim in another; for it 
leſs there be a on e 


This nn of the pariſh 217 be, either the actual 


incumbent, or elſe the appropriator of the benefice; 
appropriations being a method of endowing mona- 


ſeries, which ſeems to have been deviſed by the 


regular clergy, by way of Fn to arbitrary 
conſervations of tithes. 


Some ( 5) lands, either becauſe they were in the 


hands of irreligious and careleſs owners, or were 
ſituate in foreſts and deſart places, or for other now 


unſearchable reaſons, were never united to any pa- 


riſh, and therefore continue to this day extraparo- 


chial; and their tithes are now by immemorial cuſ- 


— — yg 2” an TY” 


2 — 


(1) The diſtinction of a parſon and vicar is this; the parſon has, for 
the moſt part, the whole right to all the ecclefiaflical dues in his parfſh ; 
but the vicar has generally an appropriator over him, entitled to the beſt 
part of the profits, to whom he ip in effect perpetual curate, with a 
ſtanding ſalary, 1 Black. Com. 388. 4 


l (2) 2 Black, Com, 28. 


(3) Gif. 663. 3 B. E. L. 377. See Fox and Ayde, E. 3 Gee, II. 
p. 284. Fox and Rutty, M. 8 Geo. I. p. 159. Buſb and Riſbley, M. 


22 Car. II. p. 41. Dodſon and Oliver, E. 8 Ges. I. 155. Bkins and 


Dormer, T. 20 and 21 Gee. II. p. 425. Chapman and Smith, T, 27 and 
28 Gee. II. p. 478. Whitehead and Travis, H. 19 Ges. III. p. 376. 
Doctor Blair and Cholmley, & others, T. 5 Geo. III. p. 546. Lady 
Charlton and Sir Blundel Charken, E. 5 Geo. II. p · 337+ Cart and 
Ball, E. 20 Geo. II. p. 418. 


. 


ere Gr, and Rus, of 
Law and Eq. 338. 


{ (5) 1 Blaci. Com. hs 0 


tom 


tit! 


A 


„„ e &@&S 


may be granted to whom the King pleaſes; and ac- 


INTRODUCTION. xxxix 
tom payable to the (1) King, who has à right by 8 
virtue of his (2) royal prerogative to all the tithes 
in extraparochial places, inftead of the biſhop, who, 
by the canon (3) law, was to diſpoſe of them, at | 
his diſcretion z though (4) perhaps it may be Butthis doubted | 


doubted how far tithes ariſing in extraparocial 2 — 


places, can be properly reckoned a part of the 


King's own royal revenue; fince a corody ſup- 
ports only his chaplains; and theſe extraparochial 


tithes are held under an implied truſt and confi- 


dence, that the King will diftribute them for the | 
good of the church, and of the clergy in (5) general. 


And as (6) by the 5 of England all theſe ex- Theſe tithes 
traparochial tithes do belong to the crown, they ge berg ** 

ing in parlia- 
ment, as well as 


cordingly they have been actually adjudged to his leſ- in mf 
ſee, not only by ſeveral reſolutions of law, but alſo in . 
parliament, in the caſe of the prior and biſhop of Prior and the 
Carliſle, 18 Edw, I. concerning tithes in Inglewood Fj? Ef c. 
foreſt, to wit, that the King, in his foreſt aforeſaid, > foreſt, 
may duild towns, aſſart lands (i. e. make them fit for Agrting lands | 
tillage) and confer thoſe churches, with the tithes ned. 
thereof, at his pleaſure, upon whomſoever he pleaſ- 


(x) The King is perſona mixta,/ a ſpiritual as wezll as a lay perſon, and 
tithes have at all times, particularly thoſe ariſing from extra-parochial 
places, been part of his revenue. 7 ravis and Whitebead, & N 
T. 17 Geo, III. p. 806, | 


(2) 2 Black, com. 28, n, 


Iz) 3 B. E. L. 377. 


(4) 1 Black, Com. 284. 
(5) 1 Black, Com. 113. 284. 


(6) 3 F. B. L. 37. e | Es 
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Stat. 17 Geo. II. 


chap · 37. reſ- 


pecting rating 
tithes in extra- 


parochial places, 


IN 7 R O D U rom. 


eth, becauſe that the ſame foreſt is not W the 


limits of any pariſh, 


Se el (1) waſtes and marſh IR when 


improved and drained, are to be aſſeſſed to all paro- 


chial rates, in the pariſh next adjoining, as appears 
by ſtat. 17 Geo. II. chap. 37. whereby it is enaQed 
(by ſect. 1.) that where there ſhall be any diſpute 


in what pariſh or place, improved waſtes, and drained 


and improved marſh lands lie, and ought to be 
rated ; the occupiers of ſuch lands, or houſes built 


thereon, tithes ariſing therefrom, mines therein, and 


ſaleable under-woods, ' ſhall be rated to the relief of 


the poor, and to all other pariſh rates, within ſuch 
pariſh and place, which lies neareſt to ſuch lands; 
and if, on application to the officers of ſuch pariſh 


or place, to have the ſame aſſeſſed, any diſpute ſhall 


ariſe; the juſtices of the peace at the next ſeſſions 
after ſuch application made, and after notice given 


to the officers of the ſeveral parifhes and places ad- 


Joining to ſuch lands, and to all others intereſted 
therein, may hear and determine the fame, on the 
appeal of any perſon intereſted, and may cauſe the 
ſame to be equally aſſeſſed; whoſe determination 
therein ſhall be final. But (by ſect. 2.) this ſhall 
not determine the boundaries of any pariſh or place 
other than for the purpoſe of rating ſuch lands ta 
the relief of the poor, and other warden rates. 


- 
* — 
— . een * 
— 


(3) 1 Black, Com, 113. 
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INTRODUCTEFON: 


IV. Who may be diſcharged or exempted from the 
Payment of Tithes ; and herein, of Compoſitions \' 


real, Cuſtoms or Preſcriptions, and Moduſes. 


1. By Compoſitions real. 
2. By Cuſtom or Preſcription: 


1. By Compoſitions real. 


Compoſition (1) real is, when- an metas; Compuldion 


under a lord is made between the owners _—— 
the land, and the parſon or vicar, with the conſent 
of the ordinary and patron, that ſuch lands ſhall for 


the future be diſcharged from the payment of tithes, 5 
by reaſon of ſome land or other real recompence 


given to the parſon, in lieu and ſatis faction thereof; 
this was permitted by law, becauſe it was ſuppoſed, 

that the clergy would be no loſers by ſuch compo- 
ſition, ſince the conſeat of the ordinary, whoſe duty 
it is to take care of the church in general, and of 
the patron, whoſe intereſt it is to protect that par- 
ticular church, were both made neceſſary to render 
the compoſition effectual; and hence have ariſen all 
ſuch compoſitions as exiſt at this day by force of 
the common law; but, experience ſhewing that 
even this caution was ineffectual, and the poſſeſſions 


of the church being, by this and other means, every 
day diminiſhed, the diſabling ſtatute of 13 Eliz. (2) 
| Chap, 10. was made; which prevents, among other 


— 


(Elin and Pigot, H. 18 Geo. II. p. 403. Ekins and Dormer, T. 20 
& 21 Geo. II. p. 428. Attorney General and Bool, T. 27 & 23 Geo, 
II. p- 487. 


a (2) See this ſtatute at large, in the“ Appendix, p. 1258.” and ack. 
ſervations. on the cauſe of Bree and Chaplin, in our Vith head of this in- 
troguction „and alſo L. 
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INTRODUCTION. 


ſpiritual perſons, all parſons and vicars from making 
any conveyances of the eſtates of their churches, 
other than- for three lives, or twenty-one years ; ſo 
that now by virtue of this ſtatute, no real compo- 
fition, made fince 13 Elix. is good for any. longer 
term than three lives, or twenty-one years, though 
made by conſent of patron and ordinary, which has 
indeed effectually demoliſhed this kind of traffick, 
ſuch compoſitions being now rarely heard of, unleſs 
by my of (x) parliament. 


2. By Cuſtom or Proſexiption, 


Diſcharge by cuſtom or preſcription. is, where, 
time out of mind, ſuch perſons or ſuch lands 
have been, either partially or totally, diſcharged 
from the payment of tithes ; and this immemorial 
uſage is binding upon all parties ; z as it is in its 
nature evidence of univerſal conſent and acquieſ- 
cence, and with reaſon (2) ſuppoſes a real compo- 
ſition to have been formerly made; this cuſtom or 
preſcription is either (3) 


1. De modo decimandi. 
2. De non decimando. 


1. De modo decimando. 


Modus decimandi, commonly called b by the 
ſimple name of a modus only, is where there is 
by cuſtom a particular manner of tithing allowed, 


— 


9 


(1) See Attorney General and * T. 5 Geo. III. p. 549. n. 


(2) Chapman and Biſhop of Lincoln, H. 3 Ce. II. p. 273 Choplin 
and Bree, under H. 15 Geo, III p 646, | 


(3) 38. E. L. 397. : 
different 


" 1 


INTRODUCTION: Ain 


different fiom the general law of taking tithes in 
kind, which are the actual tenth part of the annual 
increaſe; this is ſometimes a pecuniary com penſa- 
tion as two-pence an acre for the tithe of land, 
ſometimes it is a compenſation in work and labour, 
as that the parſon ſhall have only the twelfth cock 
of hay, and not the tenth, in (1) confideration of 
the owner's making it for him; ſometimes in lieu 
of a large quantity of crude or imperfect tithe, the 
parſon ſhall have a leſs quantity, when arrived to 
greater maturity, as a couple of fowls, in lieu of 
tithe eggs, and the like; any means, in ſhort, 
whereby the general law of tithing is altered, and a 
new method of taking them is introduced, is called 
a modus decimandi, or ſpecial manner of tithing. 
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To RE a good and ſufficient modus, hs follow- 
ing rules muſt be (2) obſerved, = 


Firſt, Every modus muſt be ( 3) certain and (3) in- Muſt be certain 
variable, for payment of different ſums will prove and invariable. 


— 


(x) See the caſe of Fox & others, and Ayde & others, under . 
3 Geo. II. p. 284, 285. 


(2) 2 Black, Com, 30. Travis and * & mm M. 16 Ges. 
III. p. 775. 


(3) Bebn and Lee, T. 11 Ann. p. 121, 1224 Shapter and Mitchel, H. — 
2 Geo. I. p. 126. Chapman & others, and Monſon & others, H. | 
3 Gee, II. p. 1107. 1313, 1114. Sir Edzoard Blackett and Dr. Finny, 7. : 
11 Geo. I. 221. Webber and Taylor, M. 11 Ges. I. 215, 216. Hardcaftle : 
& another, and Slater, T. 18 Geo. II. 405, 406, 407, 408. Gibbs and 
Goodman, T. 6 & 7 Ges, II. 333, 339 Modus to pay four ſhillings for 
every day's plowing of wheat, and two ſhillings for every day's plowing 
of barley, hath been adjuaged to be ill, it being uncertain how much 
every day's plovghing was. 3 B. E. L. 408. And the worthy author 
cites, in ſupport of this, 2 P. Will. 462. and 2 Salk. 657. but our dili- 
gence finds no ſuch matter mentioned in either of thoſe books of re- 
ports. 


| (4) Bree and Chaplin, M. 13 Geo. III. p. 8 Travis and White. 
"ow & others, M, 16 Geo. III. p. 775. 
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Muſt be ſome - 
thing for the 
parſoa's benefit, 
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Muſt be diffe- 
_ 3 

10m thing 
due. 


Muſt not be one 
tithe in lieu of 
another . 


INTRODUCTION, 
It to be no modus, that is no original real compo- 
ſition, becauſe that muſt have been one and the ſame 
from it's commencement to the n time. 


l The Goa given in lieu af tithes. a | 
be beneficial (1) to the parſon, and not for the 
emolument of third perſons only (2), thus, a modus 


to (3) repair the church in lieu of tithes, is not good, 
becauſe that is an advantage to the pariſh only, but 
to repair the (4) chancel is a good modus, for that is 
an advantage to the parſon. | 


4 Thirdh. It muſt be ſomething different from the 
thing compounded for (5); one load of hay in lieu 
of all tithe hay, is (6) no good modus ; for no par- 


fon would bona fide make a compolition to receive 


leſs than his due in the ſame ſpecies of tithe ; and 
therefore the law will not ſuppoſe it pothble for ſuch 
compoſition to have exiſted (7). 


Fourthiy, You cannot be diſcharged from pay- 


ment of one ſpecies of tithe, by paying a modus for 


(i) Bree and Chaplin, M. 13 Gi. III. p. 625. n and Whitchead 


& others, M. 16 Geo, III. p. 775. 


(2) 2 Black. Com. 30. 


63) Chapman & others, and the mar of Lincoln & adit H. 
3 Gee, II. p. 271. | 


(5) But it hath been ſaid, that this holds only in caſe of things 


(6) Archbiſhop of Pert and Duke of Newcaſtle, M. 3 Ain. p. 99. 
Maſon and Holton, T. 9 Geo, I. p. 1099. Fox & others, and Ayde & 


others, E. 2 Gee. II. p. 284. 28 5 1103. Terlan and Legge & others, 


T. 3 Geo. III. p. 520. 


(7) 3 B. E. L. 402. 
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INTRODUCTION: 


another [); thus a modus of one penny for. every 
milch cow will difcharge the tithe of milch kine, but 

not of barren cattle (2); for [tithe is of common 
right due for both (3) ; and therefore a modus for one 
* never be a diſcharge for the Ws | 


Mak” The recompenſe 0 be in it's natute 
as durable as the tithes diſcharged by it (4), that is, 
an inheritance certain (5); and therefore a modus, 
that every inhabitant of an houſe ſhall pay four-pence 
a year, in lieu of the owner's tithes, is no good mo- 
dus (6); for poſſibly the houſe may not (7) be in- 
habited, and then the recompenſe will be loſt. 

Sixthly, The modus muſt be (8) ancient, and 
therefore if it is any thing near the preſent value of 
the tithe, it will be ſuppoſed to be of late com- 
mencement, and for that reaſon will be ſet aſide; 
nor muſt a modus be too (9) large, which in law 


* 
6 — 3 . tt. hs 


— 


(i) Fox & others, and Ayde & 1 under E. 3 Geo, II. p. 282. 
Torrigns and Legge, T. 3 Go III. P- 522. 


i Sh 1 5 PP b ö 

| (3) 2 Black. Dom 30. Son po 
(4) Hardcaftle and Smithſon & another, under T. 18 Gee, II. p. 407. 
( 5) 2 Black, Com. 30. See poſt, 


(6) Chapman 5 W and Biſhop of Lincoln & 1 E. 3 Ges n. 
* 257, 1104, 1107, 1117, 1120. | 


"mv Carleton and. Brightevell, T. 2 & 3 Geo, II. p. 249. 
(3) 3 B. Z. Z. 412. 


(9) Black, Com. 30, | 
VVV "It 
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is called a rank (1) modus, as if the real value of the 
tithes be 60 J. a year, and a modus is fuggeſted of 
”_ J. 


pn TI " —_ i. 


—_ — 1 1 
2 * * 


(1) See the cafes of . and 3 E. 8 Fill. III. p. Fry 2. 
Benſon and Watkins, H. 3 Geo. I. p, 1092. Lloyd and Small, H. 4 Geo, I. 
p. 1093. and Franklin and Fenkins, T. 7 Geo. I. p. 1096. Chapman 


and Smith, T. 27 X 28 Geo, II. p. 469, 470. Ekin and Piet, H. 1 


Geo. II. p. 494. And the reaſon theſe decrees go upon is this: That 


the value of money being much greater at the time oben all moduſes are pre- 


ſumed to bave begun, than it is now, a modus near the value of the tithes at 

this day, muſt have been at that time a great deal more; and it is not 
to be ſuppoſed, that the pariſhioners weuld at any time give ſo much 
more E value of their tithes. 3 3. E. L. 8 


Where (a) a pecuniary modus FIRE it is n that in many 
places, it was at or near the full value, at the time of its original as a 
groat for a tithe lamb, or for the tithe of an acre of hay; for it may be 
eaſily proved, that before the American wealth began to be imported into 
Europe, money was oftentimes, perhaps, of twenty times the value, in 
proportion to the fruits of the earth, that it is at preſent ; add to which, 


that the nominal value of money has been trebled; as for example, an 


(5) ounce of filver coin, which, i in the reign of King Edward the Firſt, 
was worth only twenty pence, was by King Edward the Third, and bis 
ſucceſſors, down to King Edward the Sixth, gradually raiſed to ſixty 
pence, and continues about that value at this day; fo that in effect, the 
arbitrary raifing the nominal value of money depri ves all perſons intitled 
either to annval or other periodical rents, fees, or revenues, and alſe to 
whom groſs ſums of money were due, of ſo much of their reſpective de- 
mands, as the difference between the old and new nominal value 
amounts to; but alas! I cannot but obſerve, as a lawyer of humanity, 
that not only the property of the ſubject is affected by this difference in 
the comparative value of money, now and formerly, but that his life ie alſo 


+ put into jeopardy thereby; for though anciently the puniſhment of theft 
was capital, yet the criminal was permitted to redeem his life by a pecu- 


niary ranſom, but in 9 Hen. I. it was enacted, that whoever was convict- 
ed of theft (or any other (c) felony) ſhould be hanged, and the liberty of 
redcmptien 


* „ 


— * 


(a) See the caſes of Gifford and Webb. E. 9 Geo. II. p. 347, 348. Elias 
and Pigot, T. 18 Geo, II. p. 404, 405. Chapman and Smith, E. 27 
& 28 Geo, II. p. 471. Zee alſo 2 B. E. L. 343. 3 3. E. L. 402. 
459.519 · 
(6) For the hiſtory of this enhancing ſee H. H. P. C. 200, 201, 206. 


(e) 3 Iaft, 53. 
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INTRODUCTION. 
gol. this modus will not be good; though one of” 
* your e have been valid. DES, 


* 


As neither 11 Mad. 60 (the eee t to Giant A ſuppoſed miſ- 
what is ſaid in Blackſtone, as to a rank modus) nor take of Sir , 


„ « 


6 


redemption was intirely taken (a) away ;- this law ſtill remains at this 


day, but conſidering the alteration in the value of money, the ſeverity of 
it is much greater now than then, for twelve (6) pence weuld then 
purchaſe as much as forty ſhillings will now, and yet the theft of above 
the value of twelve pence is ftill liable to the ſame puniſhment, upon 
which Sir Henry Spelman joftly obſerved, and complained above a cen- 
trary fince, ( hen money was at twice its preſent rate) that while all 
things elſe had roſe in their nominal value, and grown dearer, the life 
of man had continually become much cheaper; from hence that learned 


| lawyer takes occaſion to wiſh, that the ancient tenderneſs of life were 


again reſtored. H. H. P. C. 12. n. 4 Blath, Com. 238, 3 B. J. P. 63. 
and during this long interval the grievance has been gradually increaſing, 
and till remains unredrefſed, Ed. Prins Pen. Law, 292. | 


But the error lies deeper : : money, which in its nature is of e 
Salue, is in no caſe proper to he made the flandard meaſure of criminality , 
When the puniſhment of the offender depends on the value of the thing, 
| the adjudication of the law is vague and uncertain z mercy alſo is ad- 


| mitted under the ſhield of interpretation; the 3 of benevolence are 


oppoſed to the obligations of religion; and jurors àre taught to triflg 
with their oaths, and to call ſuch triflinz, a kind of pious (e) perjury.” 


In fact, upon trials of larcenies fo limited, it is commonly found to be 


the chief anxiety, both of judges and of jurors, to reduce the crime below 


it's real predicament; by reducing the convidion belew the value 
affixed by law; ſuch an anxiety is the natural conſequence of laws, 
which, by an abſurd diſtinction, make a trivial difference between two 
ſums for the criterion of a capital offence: and enact, that a penny 
more or leſs ſhall be equivalent to the WIS OO, ww 


WF At 


(a) Wilk. Leg. Angleſax. p. 304+ 
()) Which ſum was the ſtandard in the time of King Abel Nan, eight 
hundred years ago; and in the reign of King Hen. I. the ſtated value at the 
Enxcbeguer, of a paſture fed ox was one ſhilling, Anc. Dial. Exchey. B. 1. 
_ Chap. vii, which if we ſhould even ſuppoſe to mean the folidus legalis, or 
the ſeventy- ſecond part of a pound of gold, is only equal to 135, 44. of 
the preſent ſtandard. 4 Black. Com. 237. n. 
(e) 4 Blackf. Com. 238. Ed. Prin. Pen. Law, 292, 293. 
(4) Ed. Prins, Pen. Low, 293. g 
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INTRODUCTION. 


the ſenſe ſeems to authorize the text ;. we wiſh. .to 
read the firſt 40, forty ſhillings, and other 40, forty 
pounds, this (1) m/take perhaps would not have hap- 
' pened, if words inſtead of figures, had been 33 


by this learned uber. 


Many (2) moduſes have been ſet aſide, in . 
that no day of payment was ſet forth by the defen- 
dant, as in the following (3) caſes. 


And (4) the reaſon theſe decrees go upon Is, that 
tithes in kind being a proviſion” made by law for 
the clergy, RS became 1 at a Certain deter- 


8 


— 


(x) I preſume to conſider the above as a a miſtake, becauſe there is a caſe 
in theſe ſheets, wherein a modus of fix pounds, for tithes really worth 


Jeventy- ſeven pounds a year, was ſet aſide, both in the Exchequer, and on 


appeal. See Lloyd and Mortimer & another, M. 6 Geo. III. p. 745 751, 


760, 789. 


(2) 3 B. E. L. 410. 175 


(3) Goddard and Keble, E. 8 Gee. I. 1097. Woodford and 40% T. 
3 Geo, I. 1097, 1098. Penrice and Dugard, S. T. Pemberton and 
Sparrow & others. S. T. 1098. Corpus an and Yincents 1099, 


i) 3 B. E. L. 411. 


8 — 


As Sir Henry Spelman is referred to by he. major part of the abors 
authors, the paſſage alluded to, is here ſubjoined, 


< 4) Animadverte autem in quantam aſperitatem, ex rerum temporum- 


dc que viciſſitudine, lex antiqua abripitur; quod enim olim aliquando 


4% duodecim venit denariis, hodie fæpe viginti ſolid. imo uadraginta vel 


4 pluris eſt; nec vita hominis interea chatior, ſed abjectior; octo quippe 


ac frumenti modii nonnunquam æſtimati ſunt duodecim denariis, (ut in 


©& affiſa panis anno 51 Hen, III. videre eft) atque iidem hodie ſæpius ve - 


« nundantur guadraginta ſolid, et eo ſupra; qui tune igitur ſeptem 


4c ſurripuerat frumenti modios, morti non trahendus fuit; cum ejuſdem 


cc hodie 3 qui quartam modii partem clepſerit z (5) juſtum certe eſt, 


ut collapſa legis zquitas reſtauretur, et ut divinæ imaginis vehiculum, 


« quod ſuperiores pridem ætates ob graviſſima erimina nequaquam tolle- 
4c gent, levioribus hodiꝭ ex delictis non (c) perderetur. 


. 2 * r TE I VERT FC - 
3 


(a) Ed. Princ, Pen. Law, 293. 
(0 H. Z. E. C. 12. n. N 5 
(e) Spelm. Olof. verb Larricinium” p. 3 50, Cel, 2. 351. Gol. 1. 
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minate time, and which, if not then ſet forth, ire 


immediately demandable, | ſhall not be taken from 
them by an uncertain payment, which becomes due 
on no determinate day, and which they cannot khow 


when to demand; or go about to receive, if it be 
withheld ; beſides, that ſuch an uncertainty lays a 
foundation for many diſputes 3 as in the caſe of the 


{t) death of an incumbent, where tithes ate _ in 
kind, all tithes ſevered before his death go to his 
executor, the reſt to his ſucceſſor ; but if a modus to 


be paid on no certain day ſhould be allowed, no one 
could deter pine in that eaſe, whether the tithe 


ſhould go to the executor of the W ir ine. 
0 or Age the ſueceſſor. | 


But the carts of late hare not 3 ſo rift, as 
to the limiting a preciſe day of payment, for though 
formerly, in the court of Exchequer, if a particular 
time was not laid, that court would have over-ruled 
the modus, and not gone into the merits ; this reſo- 
lution, however, Lord Chancellor (2) remembers, 
gave general diſſatisfaction in Mſiminſler- hall, and 
abroad, as too nice to require the proof of a particu- 
lar day; and accordingly of later times they have 
(as the ſame Lord Chancellor (3) obſerves) very 
properly let in a greater latitude of proof, for it has 


ſince been adjudged, to the contrary, and now it is 


ſufficient, if the modus is laid at a particular time 
or thereabouts. 8 | 


And (4) it ſesmech alſo to he held, that white 
an annual modus bath beef paid, and no certain 


— — 
— ws * - — — 


(1) See before, viii. Bentham and Alen, E. 1. & M. p. 69, 90. 


Stat. 11 Ges. II. chap. 19. Anon. H. 4 Ges. II. p. 312, 1179, 1180 


(2) Richards and Evans, ef contra 3 M. 21 Geo. II. p. 439. 
(3) Carte and Ball, E. 20 Geo, II. pe 417, 422. 
OG 33. E. Z 412. 
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year. 


. | day 


Alix 


Severance. 


Preciſe day of _ 
payment, need 
not be ſet out. 


In what caſe 
modus to be paid 
laſt day of the 


' 


Suppoſition of 

law, asto pre- 
ſcriptive or cuſ- 
mary modi ſis. 


Time of legal 
memory defined, 
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day for the payment thereof is limited, the ſame 
ſhall be due and payable on the laſt day of the year. 


Upon the whole, in all (1) theſe caſes of pre- 


ſeriptive or cuſtomary modiſes the law ſuppoſes an 


original real compoſition to have been regularly 
made; which being loſt by length of time, the im- 


memorial uſage is admitted as evidence to ſhew, 


that it once did exiſt, and that from thence ſuch 
uſage was derived; now time of memory bath been 
long ago aſcertained by the law to commence 


from the reign of Richard the Fiyſt (2); ; and any 


.cuſtom may be deſtroyed by evidence of it's non- 
exiſtence in any part of the long period from his 
days to the preſent ; wherefore, as this real compo- 
ſition is ſuppoſed to have been an equitable con- 


tract, or the full value of the tithes, at the time of 


making it, if the modus ſet up is ſo rank and large, 
as that it beyond diſpute exceeds the value of the 
tithes in the time of Richard the Firſt, this modus 
is felo de ſe, and deſtroys itſelf; for as it would 
be deſtroyed by any direct evidence, to prove it's non- 
exiſtence at any time ſince that æra, ſo alſo, it is de- 
ſtroyed by carrying in itſelf this internal evidence 
of a much later original. (3). 
(1) 2 Blackſ.. Com. 30, 31. 


(2) This rule was adopted, when by ſtat. Wem. 1, [3 Edw, I. 
chap. 39.] the reign of King Richard the Firſt, was made the time of 
limitation in @ writ of right; but fince by ſtat, 32 Hen. VIII. Chap. 2. 
this period (in a writ: of right) hath been very rationally reduced to ſixty 
years; it ſeems (ſays Sir William Blackſtone) unaccountable, that the 


_ * 


date of legal preſcription, or memory, ſhould ſtill continue io be reckoned 


from an æra ſo very antiquated. 2 Black. Com 31. n. 3 B. E. IL. 


417. n. the laws of England,' by a pretty extraordinary law (and which 


Lord Chancellor Hardwicke believed no other country.did) makes time 
out of mind from the tranſportatian of | Richard the Fir, to the holy 
land. Chapmas and Smith, T. 27 & 28 Geo. II. p. 479. 
(3) 2 Black. Com. 31. See Lord Brownlow and d Dovie, T. 22 Gee, III. 
pe 1014. in calcem. : 
No 


1 af 684. 
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No modus ( 1) can be eſtabliſhed at this day, but by Bane * by 
act of parliament; an agreement by patron, parſon, of parlia 


ment; agreement 
and ordinary, confirmed and eſtabliſhed by a decree in 72 confirmed 


decree Will 

equity, can only bind the parties thereto, becauſe. not do. 
no man's e can be affected but by the law of | 
the (2). land. | 

7 (3) every ni will 901 +. ks a good Modus how de- 
modus, ſo a modus, though founded upon good con- 2 
ſideration, may be ſeveral ways diſcharged, and 45 
tithes become due in kind; ; as where land is con- 2 
verted to other uſes; ſo, when the preſcription. is 
for. hay and graſs, eſpecially, in ſo many acres of 
land ; if the Jand is converted into an i, hop- -garden, | 
the preſcription i is gone, | ; 


It' (4) hath hang queſtioned, where a park hath Medus for a 
paid a modus, and is diſparked, whether the modus . 
ſhall continue, or be diſcharged and tithes paid in 
kind; and all the books are clear, that if the modus 
was a certain conſideration in money for all the 
tithes of ſuch a park, ſuch modus ſhall hold, not- 
withſtanding it be diſparked ; but if the modus was 
for the Yeer and herbage of ſuch a park, the modus 


is gone, upon e Nx | MY, 


In like manner, if the modus had been to pay a 


buck and a doe for all the tithe of ſuch a park, ang 


—— 


Fg * — 
. : . * * 


(1) 3 B. E. L. 403. 
(2) Attorney General and Cbolmeley & others, T. 5 Geo. III. p. 523» 


(3) 3 B. E. L. 418. Stockwell and Terry, T. a2 & 23 Geo, II. 
p. 448. 
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Court divided 


in opinion, as 


to a modus for a 
park, being part 
in money and 
part in veniſon, 
whether it was 
gone on the park 
being diſparked. 


All pecuniary 


compoſitions be- 


come inſufficient 
from value of 
money decreaſ- 
ing. 
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the wank; is diſparked, the (1) 3 ſhall continue, 

and the owner may give a buck and a doe out of an- 
other park; but if it was to pay the ſhoulders of 
every deer, or expreſsly a buck or a doe out of the 
ſame park, the modus is gone. | 


But where the modus was, part in money and part 


in veniſon out of the park, (namely two ſhillings, 


and the ſhoulder of every (2) third deer) the court 
was divided, two (3) being of opinion, that the two 
ſhillings continued, and that the fpiritual court 
ſhould affign an equitable recompence for the ſhoul- 
ders, according to the number that had been uſually 
paid; and the other (4) two, that the money and 
veniſon making one entire erred the one e being 
gone, the whole was diffolved, 


After (5) all, theſe pecuniary compenſations, 
however reaſonable at firft, muſt in proceſs of time 
become infufficient, as the value of money (6) de- 
creaſeth; and this hath been the cafe of all moduſes, 
which, at the time of their commencement, were 
the real value of the tithes; on the other hand, ir 


muſt be acknowledged, that the payment of tithes in 


Jn— od —_— — 


1 See Stockwell and Terry, T. 22 & 23 Geo, II. p. 446. 448. 


(2) Gedb. 237. pl. 329. 1 Rol. Rep. 120. pl. 4. Mo. 863. pl. 1126. 


Ft Hob. 39. See Hardeaftic & another, and Slater, unser T. 18 Ges. II. 


p. 408. 


(3) Viæ. Nicbol and Hebart, Ch. J. Heb. 39. marg. 5. $63. pl. 
1186. Rel. Rep. 120. pl. 4. 


(4) Vr. Winch and Warburten, Hob, 39, marg. Mo, 863. pl, 2286. 
Rel. Rep, 120. pl. 4. N 


(5) 3B. E. L. 519. 


(6) See ante, xiv, \ 
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kind is in many Teſpeds troubleſome and incon- 


F venient. ; 
e 
"ts method could be eſtabliſhed, that the mini- What method 
fter ſhould receive an equivalent, durable, and not e 
t liable to diminution by the fluctuation of money, the opinion of 
4 . EY ; Dr, Barn. 
4: the people generally wauld be deſirous to purchaſe 
t their tithes at the higheſt ſuppoſable eſtimation z 
5 which if employed in- a purchaſe of land, the value 
t thereof would continue in proportion as the tithes 
1 would have done, foraſmuch as the annual rent of 
y the land will always be e to its produce. 
g Earl Mansfeld | is reported to have derhiced to the Earl Mansfiel 
5 lords upon the (1) appeal of Charles Chaplin Eſq ; AN 
againft a decree of the court of (2) Exchequer, ob- ie reſpeing 
. tained againſt him by John Bree, clerk, that if any ee 
* noble lord would bring in a bill to provide for the 
3 clergy, in a mode more ſuitable to the dignity of 
. their ſacred function, it ſhould have his hearty con- 
* currence and firm ſupport, 
O On this hint Earl Bathurſt, then a of par Bathurſf's : 
the council who had been (3) one of the juſtices of Propoſition. 
5 the court of Common Pleas; lord (4) commiſſioner 
for the cuſtody of the Great Seal, and alſo lord 
5 high (5) chancellor, ſet about, with unwearied aſfi- 
II. — , — — ee — 
(x) See under Hilary Term, 15 Geo, III. p. 643 · 
5 (2) 8 Micbaelnat Term, 13 Ces. III. 620, and our obſerva» 
tions on this _ er Vith head of this introduRtion, 
"” Iz) See“ The Nomenglator of Weſtminſter Hall, ” at the end of the 
Biographical Hiſtory of Sir William nn. octavo edit. 1732. p. 10, 
24 19s 21, 36, 28, 30, 32. 
(00 Id. 30. 5 
14 


45) * 33, 36, See jd. 3, + 6, 7. 8 
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duity, to form propoſitions for. remedying this real 
grievance, and accordingly, on 6 April, 1781, his 


lordſhip moved, in the houſe of peers, the follow- 


Ing reſolutions as proper ſubjects for the conſider- 
ation of a committee to be appointed to fit ſome 
day in the following week ; the whole ſcope of his 
lordſhip's plan was, and is, to grant certain por- 
tions of land to the parochial clergy, in the lieu of 
tithes, as being a more eligidle mode of providing 
for them, and calculated to prevent thoſe litigious 
conteſts, and violent diſſentions, which at preſent 
prevail between the ſaid clergy and their pariſhio- 
ners: his lordſhip ſtated the firſt general reſolution 
to be, That it is the opinion of this committee, 
that the incloſing of waſte. lands and foreſts, tends 
to the benefit of cee and to the advantage of 
both church and ſtate,” 


The two * propoſitions ariſing out of this 
general maxim, reſpected the granting of ſuch in- 


cloſed lands for the clergy, in liey of tithes ; if the 


committee approved of thoſe refolutions, his lord- 


Oopoſ-d by 


Barri 1gton, 


Lord Riſhop of 


Landaf, and by 
Lord Chancellcr 
Tburlow, 


ſhip. promiſed to. bring in a bill conformable to 
them, in the then next ſeſſions of parliament, 


The honourable Shute Barrington, Lord Biſhop of 
Landaff, oppoſed the propoſitions, and Lord Chan- 
cellor Thurlow objected to the form of bringing 
them forward ; and thus the matter dropped for 
that time; however Earl Bathur/t (till continues his 
inquiries concerning the fair value of the tithes in 
all parts of the kingdom, and is determined to pur- 
ſue and effect, if poſſible, Þis much deſired be ] re- 
formation. 

yn De 


* 


(*) By ſtat. 23 Geo. II. chap, 36. a Kipend i is appointed ts W lector 
of St, George, Southwark, in lieu 115 tithes. Stat. 6 S 1 N 11, is 
E for 
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by 


2 do non decimonde. 


A preſcription de non 8 wh 8 to be en- eee 
tirely diſcharged of tithes, and to pay no compenſa- deſcribed, 
tion in lieu of them; thus the king by (1) his pre- — — 
rogative is diſcharged from all tithes; ſo a (2) vicar, vicar pays no 
ſhall pay no tithes to a rector, nor the rector to the eee 
vicar, for (3) „ eccleſia deci mas non ſoluit eceleſiæ; “ 

but theſe perſonal privileges {not ariſing from or 

being annexed to the land) are individually confined | 

both to the King and clergy; for their tenant or But their tenants 
(4) leſſee ſhall pay tithes, though in their own oc- I" * 
cupation, their lands are not uſually titheable; and, 


generally ſpeaking it is an eſtabliſhed rule, that, in 


— 8 — * ” _- * „ Ka 


for. the maintenance of the miniſter of Horſtendeton; and ſtat 6 C. II. 
chap. 21, provides a maintenance for the miniſter of the church in Old- 
Street, in the pariſh of St. Giles, Cripplegate, 


(1) Corporation of Bury & & another and Evan, E. 12 Geo II. p. 379. 
381. 


(2) Becauſe they are bound to ſerve the eure. But if the vicar be ſpo- 


cially endowed of the ſmall tithes of the glebe lands of the parſonage; 


then he ſhall have them, though they are in the hands of the appropria- 
tor. 3 B. E. L. 387. | 


(3) 2 Black. Gi. 31. | 


(4) Sev. 3.pl. 8. Biſhop Gibſon, Bobun, and Dr. Burn, all agree that 
the privilege of lands lying within the precinQts of a fareſt (though alſo 
in a pariſh) if they be in the hands of the King, pay no tithes, extends to 
the King's leſſee, but not to his feoffee, and that if the foreſt be diſaf- 
foreſted, and be within any pariſh, then they ought to pay tithes in the 
hands of the King's leſſee, 3 B. E. L. 380. See the parſon of St. 
Buttolpb's caſe,' under M. 4 Car. I. p. 15. Roak & others and Lee, un- 
der T, 29 Car. II. p. 50. Corporation of Bury & another and . 
under E, 12 Geo, II. p. 381, Way 
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dec. unleſs, Cc. 


Monaſteries, 
abbots, and bi- 
ſhops, diſcharged 
of rithes. 


By compoſition, 
By Pope's bull. 


By unity of ol. 
ſe lion. F 


the copyholder or other tenant, and not in the landlord or leſſor, and 
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lay hands (1) & modus de non decimando non valet,” 
concerning (2)-which, the general rule is, that no 


layman can preſcribe in non decimando, unleſs he begin 


his preſcription in a religious or eccleſiaſtical perſon, 
and derive a title to it by act of (3) parliament z but 
ſpiritual perſons or corporations, as monaſteries, ab- 
bots, biſhops, and the like, were always capable of 
having their lands totally IR of ties, by 
various (4) _ Ui. 


I. By ame real. 
2. By the Pope's bull of exemption x 


3. By (5) unity _ poſſeſfon; * as when oh a rec- 
tory of a pariſh, and lands in the ſame pariſh, | 
both belonged to a religious houſe, whoſe lands 
were diſcharged: of os by this unity (6) of 
. | 

4. By 


— * : PS 


* — — 
—— — 5 * Pa. 


(1) Me. 910. pl. 1281. | 6 
(2) 3 nk E, L. 397. 
(3) Breary and Many, M. 3 Ge. UT. p. 520, 


(4) See corporation of Bury & another and Evans, E. 12 Go II. 
p. 375» 


(5) A diſcharge by unity of poſſeſſion muſt be perpetual, and continue 
ſo to and at the time of the diſſolution. See Wilſon and Redman, under 
M. 12 Car. II. p. 29, and therefore unity of poſſeſſion does not diſ- 
charge a copyholder (though a prior in that caſe was ſeiſed in fee of the 
manor of which it was parcel, and was alſo impropriator) much leſs a 
tenant for life or years. Gibſ. p. 673. for in ſuch caſe, the poſſeſſion is in 


conſequently it is not an unity of poſſeſſion. 3 B. E. L. 391. for how 


many qualities this unity ought to have, See ow rant of Bury & | 


another and Evans, E. 12 Geo. II. p. 335, 386. 


(6) stat. 31 Hen. VIII. chap. 13. hath made two main changes in the 
leaming of tithes, viz. in that by force of the clauſe of diſcharge, it con- 
| | daued 


| 3 N r ROD UC T ION. 8 8 hi 


4. By preſcription, having never been liable to By preſcriptions 
Whew by e ae in ſpiritual hands, 


5. By virtue of their tle) as the knights tem- By order, 
plars, Ci Hertians, and 3 whoſe lands were Ee 
privileged by the INE: with a * of 
tithes. 


— 


Though upon the. diſſolution of abbies by Henry Exemptions 
the Eighth, moſt of theſe exemptions from tithes 0 fh. e- 
would have-fallen with them, and the lands became tion of abbice, 
titheable again; had they not been ſupported and 
upheld by ſtat. 31 Hen. VIII. (2) chap. 13. which 14 
enacts, that all perſons who ſhould come to the poſſeſſion , | 
of lands of any abbey then diſſolved, ſhould hold them free 
and diſcharged of tithes in as large and ample a manner 
as the abbeys Oe e held ahem. " 


hows 2 — - _- 
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And from this otiginal 3 Rink all the lands, From this ori- 


which, being in lay hands, do at preſent claim to be 88 
tithe free; for, if a man can ſhew his lands to have ſprings. 


been ſuch abbey lands, and alſo immemorially dif- 
charged of tithes, by any of the means before men- 


What a 
tioned, this is now a goog eſcription de non deci- 5 2 
mando; but he muſt ſhew th theſe requiſites, for non dec. 
c How to ſhew, 
: 5 that abbey lands are diſcharged. 


tinued certain diſcharges which were before that flatute, by bull, 4 com- 
poſition, and by order; and conveyed them over to the King and lay per- 
ſons, which alſo would have vaniſhed and diſſolved with the ſpi; itual bo- 
dies themſelves whereto they were annexed; the next is, that it has cre- 
ated and made one new diſcharge, which was not at common law, i. uw 
the unity of the poſſeſſion of the parſonage and the lands titheable, in 
one and the fame band. Hob. 297, 298. Gr, and Rud. Law and Eq, 336, 


(2) Bulb, Ni. Pri. 189. See the ſtatute at large in the Appendix, and 
our obſervations thereon, and caſes referred to, at the end of the act. 
This is the firf act of parliament of exemption in reſpect to eſtates be- 
longing to religious houſes thereby diffolved, Corporation of Bury & ano- 
ther and Evans, E. 12.Geo, II. p. 374+ 

| | 8 abbey 
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Hiftory of dif- 
eharye of abbey 
londs from the 


payment of 


tit hes. 


IN. TRODUCTION. 
abbey lands, without a ſpecial ground of diſcharge, 


are not diſcharged of, courſe ; neither will any pre- 


ſcription de non decimando avail in total diſcharge of 
tithes, (2) aal it relates to ſuch * dae | 


All (2) 3 and priors 3 and other chief monk 
originally paid tithes as well as other men, until Pope 
Paſcal the Second exempted generally all the religious 


from paying tithes of lands in their own lands; and 
this continued as a general diſcharge till the time of 


King Henry the Second, when Pope Hadrian the 
Fourth reſtrained this exemption to the. three religi- 
ous orders only of Ciſlertians, Templars, and Hoſpi- 
talers, unto which Pope Innocent the Third added a 
fourth, to wit, the Præmonſiratenſes; and this made 


up the four orders, which are commonly called the 


Privileged or- 
ders. 


Council of I ate- 


van as to theſe 


Exemptions, 


privileged orders, for that they claimed a privilege 
to be diſcharged of tithe * the cond eſtabliſh- 
ment.. 


Then came the general council of (3) Lateran, in 


the year 1215, and further reſtrained the ſaid ex- 
| emption 


— — 


(1) See Wilſen and Burton, under M. 12 Car. II. p. 22, Page's caſe, 
Fl. 14 & 15 Car II. p. 34. Collard and Newton, H. 32 Cay. II. p. 58. 


Benning and Dove, T. 5 Geo, 1 Pe 143. Hanking and Gay, H. 5 Geo. I. 


p. 145. Breary and Manby, M. 3 Geo, III. p. 530. Corporation of 
Bury & another and Evans, E. 12 Geo II. p. at 


(2) 3 B. E. I.. 381 


« 3) Of all the aſf mblies of this kind, which the Chriſtian world ever 


faw, this was the moſt numerous ; it was compoſed of more than four 
hundred b. hops, of about eight hundred abbots and priors, and of an 
equal pumber of deputies, from prelates, coileges, and chapters, who 
could not attend in perſon ; ; among others the Greek patriarchs of Con- 
fantinople and Jeruſalem were preſent ; and the ſeveral patriarchs of An. 
tioch and Alexandri ia, ſeat each a biſhop and a deacon as their e 
tative. 


Theſs 


tic 


INTRODUCTION. 
emption from tithes of lands in their own occupa- 


tion, to thoſe lands, which they were in „pee 
of before that council, 


But the Ciftertians, as it appeared, in proceſs of 
time did procure bulls to exempt alſo their lands 
which were letten to farm; for the reſtraining of 
which practice, ſtat. 2 Hen. IV. chap. 4. was made, 
by which it was enacted that as well they of the ſaid 
order, as all other religious and ſeculars, who ſhould 


purchaſe other ſuch bulls, or by colour thereof, 
ſhould take advantage in any manner, ſhould 3 incur a 
(7) premunire, 


So (2) that this ſtatute reſtrained them from pur- 
chafing any ſuch exemptions for the future; and as 
to the reſt, left their privileges as they were before 
the ſaid ſtatute, that is to ſay, under a limitation to 
fuch lands only as they had before the Lateran coun- 
eil aforeſaid; and it is certain, they obtained many 


wiſe exempted ; and alſo the ſaid ſtatute left them, 
as it found them, ſubject to the payment of divers 
eompoſitions for tithes of their demeſne lands, made 
with particular rectors; who, conteſting their pri- 


Theſe ſheets will convince the intelligent reader that the —__ defe- 
council cauſed its decrees in matters even of a ſecular natuie, to be recejv. 
ed as law, as well in England (where it ſtill continues ſo) as . the 
reſt of the Chriflian world, 

(1) The puniſhment of which offence is, that the party be out of the 
goods, and chattels. oy inte 15 Rich, II. chap. 


put the ſaid bulls in execution, or from thenceforth 


lands after that council, which therefore were in no 


rence yielded to the known learning and integrity of the members of this 


li 


The Ciſtertiaus 
reſt rained « 


2 Hen, IV, ; * 


chap. 4+ 


Effect of the 


* 


King' 8 protection, attached by his body, and forfeit his lands, tenements, 


pound; 


ſaid ſtatute, 


vilege even under that head, brought them to com- 
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The diffolution 
- of abbies added 


a third reſtraint 
on the Ciſter- 


_nan, 


What lands are 
now diſcharged. 


Stat. 31 Hen. 
VIII. chaps 13. 


Evidence of ſuch 
diſcharge diffi- 
cult to be made, 


Lay impropriator 


need not prove 
payment of 
tithes, in order 


ꝛc recoyer them. 


INTRODUCTION. 
pound ; ; which two reſtraints were alſo followed by a 
third, at the time of the diſſolution ; when as many 
of them as did not fall under ſtat. 31 Hu. VIII. 
chap. 13. loft their exemption, there being no ſav- 


ing clauſe in the acts of their diſſolution, or ſurren- 
der to preſerve or to ſecure them, 


Hs the (2) whole ; not all lands that belonged | 


to the religious houſes in general are diſcharged from 
tithes, but only ſuch lands are capable of diſcharge, 
as belonged to the houſes which were diſſolved by 
ſtat. 31 Hen. VIII. chap. x3. and not all thoſe 


lands, which belonged to the religious houſes difſ- 


ſolved by that ſtatute, are diſcharged from tithes ; 
but only ſuch of them as were diſcharged at the time 
of their diflolution, but what ſhall be ſufficient 
(3) evidence of ſuch diſcharge, and of the manner 
thereof that is, whether by order, bull, compoſition, 
or unity of poſſeſſion, at this aiffance of time, ſeem- 
eth difficult to determine with preciſion; as ſtrict- 
neſs of proof may be more or leſs requiſite, accord- 
ing to the particular circumſtances of the caſe, 


It was long a queſtion, undetermined, whether a 


lay impropriator, as well as a clergyman, be intitled 


to recover tithes without proving payment; or whe- 
ther a non decimando may be pleaded againſt a lay im- 
propriator ; but Pergelly, lord chief baron, delivered it 


— 


(3) See this ſtatute in our appendix, p. 


(a) 3 B. E. L. 397, 392. 


(a) See Archbiſhop of York & 3 Wits aun, under Ws 
73 Geo, II. p. 383. 


# # 
, 
7 8 — 


INTRODUCTION. lui 
as his opinion, that a lay impropriator is under no 
neceſſity of 1 payment of tithes to (x) him, | 


But ( 2) if a Vicar ſve for tithes, and the pariſhio- In what cafe 
ner being a lay man denies that the ſaid tithes are Ce 
due to him; in ſuch caſe, unleſs the vicar ſhall n. | 
prove, that the tithes in queſtion are due to him by 3 "= 
anemrmadt oe ee he will (3) Wan in bis e | | 


ſuit. 


v. 7. Remedy PEE the Alen of 7 Ti ther. 


in the deciſions of ſuits inftituted for tithes, _— —— e 


ſeem reducible to Os ee een vix. 


Tur 40000 * juſtice that latin cognirance JuniſdiQions 


ui The County Court. 

2. The Eccleſiaſtical Court. | 
3. The Courts of Chancery and Exchequer, | 
4. Juſtices of Peace. 
5. Appeal. 


1. The County Court. 


In the Saxon (4) times, tithes were recoverable 3 in a mere. 
the county court, where the biſhop, or his deputy, and — 


the ſheriff, did fit as co-ordinate * there being 


4 4 1 U > 1 8 


— eg _ Cy” CG" * 3 _— — 


: 4 

{1) Benſon and Olive, under T. 3 & 4 Ce. II. p. 319. Lady Charlton 
and Sir Blundel Charlton, H. 5 Ges. II. p. 237. gan. of * * 
another and Evans, E. 12 Ges. II. p. 370, 386. 


a (2) 3 B. E. L. 4ot. 
(3) Carte and Ball, under E. 20 Geo, II. p. 418. 


{4) 2 In, 6561. Er. and Rud, of L. & Z. 337» 


Ixii 


Ae of 


tithes principal 
of pecuniary 
cauſes in this 
court. 


In what caſes 
it has no juriſ- 
diction as to 


titbes. 


Circum ſpecte 


agatis, 


INTRODUCTION 


at that time no ſeparate | court of ordinary eccleſiaf- 
tical juriſdiction. mY Rs 


2. Tbe Kral fi aftital Court. 


The (1) 838 of the pecuniary i cog- 
nizable in the Eccleſiaſtical courts is the ſubſtrac- 
tion (2) or | withholding, of tithes from the parſon 


or vicar, whether the former be a clergyman or a lay 


appropriator (3); but herein a diſtinction muſt be 
taken; for the eccleſiaſtical courts have no juriſdic- 


tion to try the right of tithes, unleſs between ſpiri- 


tual (4) perſons; but in ordinary caſes, between 


ſpiritual men and laymen, are only to compel, the 


payment of them, when the right is not diſputed; 
by the ſtatute, or rather writ of circumſpecte (5) 
agatis, it is declared, that the court chriſtian ſhall 
not be prohibited from holding plea, ** f rector 
e petat verſus parochianos oblationes et decimas debitas 


* 


* * — 


; (1) 3 Black, Com. 88, 89. 


(2) In caſe of ſubſtraction of tithes, a ſummary and Expeditious aſſiſt- 
ance is given by flat. 27 Hen. VIII. chap. 29. and 32 Hen. VIII. chap. 7. 
which enacts, that upon complzint of any contempt or miſbehaviour 
to the eccleſiaſtical Judge by the defendant in any ſuit for tithes, any priory 
counſeller or any two juſtices of the peace (or, in caſe of diſobedi- 
ence do a definitive ſentence, any two juſtices of the peace) may commit 


the party to priſon without bail or mainprize, till he enters into a recog- 
nizance with ſufficient ſureties to give due obedience to the proceſs and 


ſentence of the court. 3 Black. Com. 102, 103. See 72 4 Fuſiices 
of Peace. | | 


- (3) Stat. 32 Hen, VIII. hp 25 which ſee at us 8 in " nov 
dix, P · 1218. 


(4) Where the diſpute is between rector ag vicar, etl both ſpiritual 
perſons, it ſeemeth that the proper cogaizance i of the cauſe belongeth te 


the n judge. 1 B. E. L. 75 · 


15) Stat. 13 Edeu. I. chap, 4. or rather, 9 Ee: H. 5 Black. Com. 
38. N. See Rayn, Pref, to Read, on Stat, Geo, II. P · xĩi. 


1 . | l 66 et 


iv rA ver 10 N. 


cc et conſuetas'; "7g that if any diſpute 171 wbe⸗ 
ther ſuch tithes be due and accuſtomed, this cannot be 
determined in the eccleſiaſtical courts, but before 
the King's court of common (1) law, 3 as ſuch queſ- 
tion affects the temporal inheritance, and the de- 


termination muſt bind the real” property; but where 


the right does not come in queſtion, but only the 
fals, whether or no the titbes allowed to be due are 


really ſubſtracted or withdrawn, this i is a tranſient” . 


perſonal injury, for which the remedy may properly 


be had in the ſpiritual court, vi. the recovery of 


the tichey, or an x equivalent. | 8 

7 tat; 2 8. 3 Edw. VI. al 00 13. it is 
eng Aan that if any perſon ſhall carry off his pre- 
dial (3) tithes, before the tenth part is duly ſet forth, 
or agreement is made with the proprietor, or ſhall 
ſtop or hinder the proprietor of the tithes or his de- 
puty from viewing or carrying them away; ſuch 
offender ſhall pay double the value of the tithes with 
coſts, to be recovered before the eccleſiaſtical judge, 
according to the King's 'ecclefiaſtical laws; by a 
former clauſe of the ſame ſtatute, the treble value of 
the tithes, ſo ſubſtracted or withheld, may be ſued 
for in the temporal courts, which is equivalent to 
the double value to be ſued for in the eccleſiaſtical 


12 5 


for one may ſue for and recover in the elne Might ſue in the 


eccleſiaſtical 


courts, the tithes themſelves, or a recompence for court for ithes 
them, by the ancient law, to which the ſuit for the „y acient law. 


„ 


** 


— 


- (x) It is. ſaid, that all compoſitions for the endowments of vicarages 
Hall be expounded by the judges of the common law; and if the ſpiritual 
court meddle with that My they are to be prohibited. HWarſ, 


dos. 39” 
(a) See this ſtatute at large in our Appendix, p. 1249. 


(3) Via. of corn, hay, or the like. 3 Black, " Fa * | 
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If Executor of 
parſon brings a 


he need not of- 
fer to accept _— 


not being i ioti- 
Ved by ſtat. 13 
Ede. VI. chap. 
33 to the treble 


Tithes are now - 
ſeldom ſued for 
in the eceleſiaſ · 
ous court, and 


INTRO DUCT 10 N. 
abuble value is ſuperadded by the ſtatute ; but as no 
ſuit lay in the temporal courts for the ſubſtraction of 
tithes themſelves, therefore the ſtatute gave a, trebli 
forfeiture, if ſued for there, in order to make the 


courſe of juſtice uniform, by giving the ſame repa- 
om in one court as in the ather- i... 


"A wan bes binge (x) a bill for tithes, the 
defendant demurred, for that he had not offered by 
his bill to accept of the ſingle. value, and yet had 
be alledged i in the bill, that the defendant had carried 
away the corn, &c. without ſetting forth the tithes 
according go the ſtatute ; and it was inſiſted for the 
defendant, that if he ſhould be put to anſwer this 
bill, the plaintiff would preſently go to law, and give 
his anſwer i in evidence, and recover the treble va- 
lue of the tithes; and a court of equity ought not to 


aſſiſt a man in recovering a Penalty nor . the 
diſcovery of a forfeiture. - 


88 at pa wh day upon a motion this de- 
murrer was over-ruled, the plaintiff in this caſe be- 
ing only the executor of a parſon, and not the par- 
ſon himſelf and ſo not intitled to a forfeiture upon 
the ſtatute, Ajay. M. 34 Car. II. 4. D. 1682. 


3. The Courts of Chancery and Exchequer. 


It now ſeldom (2) happens that tithes are ſued 
for at all in the ſpiritual court, for if the defendant 
pleads any cuſtom, modus, compoſition, or other 
matter whereby the right of tithing is called in queſ- 
tion, this takes it out of the juriſdiction of the ec- 


1 HY. 4 2 
——ů— — * —— 


| (1) Vera. 60. pl. 37. 


(2) 3 Black, Com, 39. | Es $I 
| | cleſiaſtical 


— 


INTRODUCTION: lex 


eleſiaſtical judge; for the law will not ſuffer the. 
exiſtence of ſuch a right to be decided by the ſen- 
tence of any fingle, much leſs an eccleſiaſtical judge; 

Z wane the verdict of a jury. 


na eB EIT PCR es, 


Notwithſtanding all ( 1) the ſtatutes, tithes (if of Suits for tickes 
any confiderable value) are now generally ſued for —_— — 


in the courts of (2) equity by Engliþ (3) bill, and 


—__— 


(1) Vie. 13 Edw: I. ft. 4. 9 Edw. II. f. 2. chap. 1. 18 Edu. III. 
ſt. 3. chap. 7. 1 Rich. II. chap. 13, 14. 27 Hen. VIII. chap. 20. 
3 Hen. VIII. chap. 7. 2&3 Edw. VI. chap. 13. 


0 It was formerly doubted, whether à bill in equity to eſtabliſh a 
modus or cuſtomary manner of paying tithes, eſpecially if the cuſtom had 
not been found good at law: and ſometimes on demurrer to ſuch bills they 
have been diſmiſſed, [See Toth. 111, 112, 113. ] but the conſtant prac- 
tice now is to retain ſuch bill, and to decree on the pleadings, or to di- 
rect a particular point to be tried at law, concerning the reality of ſuch 
a cuſtom or the legality of it, Eq, Abr. 367. n. 9 Vis. Abr. 78, 79. n. 
And theſe | courts of equity as incident to accounts, claim concurrent juriſ- 
dition with every other court, of tithes and all queſtions relating thereto. 
3 Black, Com. 437. 

See Windkam and Norris, 17 Ela. p- I, 

Moone and Bond, T. 34 Elia. p. 9. 
Dean and Chapter of Cbriſt Church and Grant, 7. 11 Fac, I. p. to. 
Brown and Wherford, 
Gale and Lake, 5 Car. I. p. 17. | 
Shires and Burgoine, T. 7 Car. II. p. 19. 
Attorney General and Staite, T. 7 Car. II. p. 20. 
Button and Honey, T. 10 Car. II. p. 26. 
Driver and Monk, E. 13 Car. II. p. 32. 
Stons and Ludlow & others, H. 14 & 15 Car. II. p. 35. 
Buſh and Riſpiqy, M. 22 Car, II. p. 40. 
Anon. H. 24 Car. II. p. 4%. . | 
Anon. M. 29 Car. II. p. 53. „ 5 
Somerſet and Fotberby, M. 1 Fac. IL. p. * 
Buxton and Hutchinſon, E. 4 Fac. II. p. 67. 
Carleton and Brightwell, T. 2 & 3 Geo. II. p. 2 50. 

Bills to eſtabliſh a madus decimandi have been ſeveral times allowed, 
reed by council and court; but bill being likewiſe to compel parſon togive 
' receipts on payment of the modus, it was diſmiſſed at the rolls, Wed 
and Farringdon, N. 11 Geo, II. 9 Vin. Abr. 78, marg. 

(3) Court; of Chancery will not diſmiſs hill for tithes, and leave plain- 
tift 10 ſpixitual court or the law, unleſs there be 2 * pars Douglaſs and 
eps. H. 19 Ce, II. p. 1124. 
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Ixvi INTRODUC,TION. 


. And commonly for the moſt part in the (1) Exchequer, but not upon 1 

in the Exchequer. P | | 

os ate the ſtatute (2) for double or treble value a b 

. © 

Were modus Where (4) the exiſterice of a wah} ( op hither, el 

controverted, - : 5 . | 

in courts of or real and immemorial compoſition, is controverted tc 

| ve 3 between the parties, to a ſuit in the (6) Chancery or hi 

| (7) Exchequer, for tithes, 2 (8) feigned iſſue, is ge- u 
5 | | 3 nerally i 

(1) Lane, 100. In this court bills for tithes are particularly attended Vic 


to. By Lord Chancellor Hardwicke, Chapman and Smith, E. 27 & 28 Ges. 


| i 
| II. p. 470. This court hath an original and complete juriſdiction over fot 
| tithes ; and hath uniformly exerciſed this paramount power; and even Vic 
| were the point problematical, the conſtant practice of the court, for ſo an 
1 many centuries, would now warrant the exerciſe of ſuch immediate and 
abſolute juriſdiction; and a remark in regard to diſputing the juriſdiftion W 
| of the Exchequer, in matter of tithe, fell with ſome ſeverity from the 
| court in this caſe Travis and Whicebead & others, T. x7 Geo. III. p. 806 ve 8 
1 (2) 2 & 3 Edw, VI. chap. 13. which Raturo ſee at large in our Appen- * g 
|; dix, p. 1249. 9 G 
| (3) 3 B. E. L. 503. | TY 
| ) 3 Black. Com. 452. (1 
i : tz) The court of Exchequer formerly ſent a modus to be tried on ua a * 
6 iſſue, before they determined, whether it was good in point of laws Pp 
Mitchel and Neal, M. 28 Geo. II. 2 Ver. 679. pl. 237. but not in every 
0 | caſe, Carte and Ball, E. 20 Ges. It. 1d. marg. 3 Tr, Ati. 498. But * 
; the preſent practice of that court, as to a modus, is, if it can poſſibly be 1 
ſupported, the court will attend to the evidence, and ſee that it is ſtrongly n 
proved, and not ſend it to trial. Michel and Neal, M. 28 Geo, II. n 
Richards and Ewans, M. 20 Geo, II. Chapman and Smith, T. 27 Geo. II. Kos 
2 Vex. 679. pl. 237. and marg. The rankneſs ef amodus is a queſtion of n 
fact, not of law. Pyke and Dowling, H. 19 Geo. III. p. 9422. OE 
: (6) If a peint of mere law ariſes in the courſe of a cauſe, it is the Lane, 
practice of the court of Chancery to refer it to the court of King's Bench, 
or Common Pleas, upon a caſe ſtated for that purpoſe, Imp. New Inſtruct. (2) 
Cler. 492. 3 Black. Com. 378. Pyke and Dowling, H. 19 Ges. III. p. 942. 25 Ge, 
.)] See Fox and Rutty, under M. 8 Geo. I. p. 159. Pacock and Tit- | 
marſp, under H. 8 Geo. I. p. 162, 163. Dr, Bennet and Treppaſs & others | (3) 
under H. 9 Geo, I. p. 181, Ga and Kelynack & _— under R | 
1 Geo, II. p. 240. (4) 
(8) Horton and Harrington & others, T. 1 An. p. 95. Bujb and Riſbley, (s) 
M. 22 Car, II. p. 47. Eail of e and Hunter, E. 6 Gee. I. oh 
| p· 146. (6). 
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INTRODUCTION. 
nerally; ( 1) directed by thoſe courts of equity; they 


being ſo ſenſible of the deficiency of trial by written 


depoſitions, that they will not bind the parties by 
their decree, till after the matter hath been verified 

to them, by the verdict of twelve jurors, in order 
to ſatisfy the (2) conſcience of the nee N 
Judges. | | 


- There being no vicarages at common (3) law, no 
fithes or profits of any kind can de jure belong to the 
vicar, but by (4) endowment or preſeription; the 
former is (5) confeſſedly the principal ground of a 
vicar's right to tithes; but as (6) endowments are 
ancient, and therefore few of the originals can be 


4 
* 


p. 4 Fox and Ruth. M. 8 Ge. l. p. 159, Taylor and Walker, E. 
3 Cee. II. p. 286. Webb and Gifford, T. 4 & 5 Ges. II. p. 322, 330. 
Z. 9 Geo, II. p. 347 · Benſon and Olive, M. 5 Geo. II. p. 335+ Gibb and 


| Goodman & others, T. 6 & 7 Geo. I. p. 339. 


(1) As no jury can be ſummoned to attend the . [3 Black Com. 
452.] even on the law fide of the court [3 Black. Com. 48.] (the petty 
bay offices) if the parties deſcend to iſſue, the Lord Chancellor, or Keeper, 


delivers the record with his proper hands into the King's Bench er Com- 


mon Pleas, to be tried there. 1 Rep. 157. Robert Parning, Lord Chancel- 
lor to Edward the Third, delivered with his own hands a record into the 
court of King's Bench, 17 Edw. III. in which year he died fitting and 
arguing [2 Ia. 552. 4 Inft, 79, 99 ·] in the court of Common Pleas, 
amongſt the juſtices there, as is recorded in the year books of that year. 


See Hil. 17 Edtv. III. fol. 11, a. 14. b. Zaſt. 17 Edw, III. fol; 23. b. 


pl. 9. Tri. 37. b. pl. 10. Spelm. Gloſſ, 111. The court of Exchequer 
ſend the fact to be tried on the N fide of their court (the office of pleas, 
Lane, 100. 5 | hog , 


(2) Taybr ts Walter, E. 3 Gee, II. p. 286. 2 and Bree, E. 
25 Geo III. p- 657. 


(3) Gibſ. 719. 1 B. E. L. 73. 

(4) Ante, xxiv, Xavi. 
: Gs) Sims and Bean, 15 3 Geo. ut, p. 513. 
(6) Ante, xxiv. xxvii. 
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Evidenee. 


Tang mit- 4 
takes of doors 


Gibſon and Burs 


pointed out. 


Authority of 


Endowments, 


1* 1 RODUCT ION. 


produced; che loſs of them is ſupplisd by (1) pre- 


ſcription, that is, if the vicar can prove, that he has 


enjoyed this or that particular ſmall tithe by conſtant 


uſage; the law will preſume, that he was legally en- 
dowed with it; and in conſequence: of ſuch. pre- 
ſumption, courts of juſtice (2) admit ſuch ulage, as 
evidence of the NE endowment. 2 2 Ff 


So that the Drs. (3) Gibſon and (4) Burn ſeem both 
als the former in ſaying, that an endowment 
cannot be preſumed, but muſt be ſhown on the part 
of the vicar, and the latter in (5) adopting the doctrine 
of the former; and this is not al, Ar e . (6) 
Nenn d contradict themſelves. 


| e endowments of the vicar (7) are of ſuch 
authority, that they cannot be preſeribed againſt by 
the parſon; nor can any time deſtroy them; and 
ſuch cauſes between parfon and 'vicar, as relate to 
them, or depend on them, are alſo cognizable in the 
e N court, -and (8) it has been alſo adjudg- 


„ 4 1 * RY 4 2 „ 


De ts ITS a 257 c nns R . *»„%«„ I 
ww 12 4 [a] p 6 1 : . 


(i) 1 B. E. L. 7 5 Gilp. 720. Sede of Bury in another and 
Evans E. 12 Geo, II. p-. 383. 


| ( Ante, xiv, ; 

(3) Ny. 719. | 

(5) And as the premiſes ſeem untrue, the reaſon, why the payment of 
tithe to the parſon is primũ facie a diſcharge againſt the vicar, "may be 
doubted, * See Gibſ. 719, 1H, E Jos 73 · 

(6) See 1 B. E. L. 73, 75. Gib. 719 720. 


HEE 
(2) 2 B. E. L. 73. Gibſ. 720. 


T- 


(8) Gib. 720. 1 B. E. L. 74 Foe — FEI 


4 
vs 


E. ro. 29 eh 


INT ROD U STO Ix 


ed, that if a vicar has uſ ed time que. of mind, or for 
A long time, to.take particular tithes or profits, he 
ſhall not loſe them, becauſe the . endowment 


* ee dl Ns pot. hana 2 


* theſe e it ——_ 150 * e eee . Search after ori- 
43) Gen, that diligent (2) ſearch was made after the == 
original (3) endgwments of vicars in the eccleſiaſti- ee | or 
cal offices, and other we repoſitories of records; in 

order 


(i Gibf. 720. 735 | 

(2) A very learned gentleman. (Dr. Nucare!) bas generouſly undertaken 
dhe execution of the aboveſaid ſearch ; boping that all who may have it in 7 
"their power, in any viſe to re towards the completion thereof, 


vill communicate to bim, what may have come to their 3 with 
| reſpeRt 1 to any of the particulars. 
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A lift of theſe endowments would certainly be a very uſeful directory to 
multitudes of perſons, who. elſe would never know where to ſeek for 
I them; 3 and may ſave both trouble a and expence to thoſe who deſire to con- 
ſult them; and even in caſes. where no endowments are to be found, pre» 
venting a fruitleſs ſearch, will be doing ſome good, 1 B. E. L. 74. n, 


(3) The principal evidence in cauſes by vicars for 8 are old endow- 
ments, for 2 a vicar may demand what his vicarage- was endowed with, and 
he cannot demand more, unleſs immemorial uſage gives ground for a juſt j 

| preſumption, that there was a further endowment, though not now ex- 
tant; therefore diſcoveries of endowments will tend, not only to the 
right determination of lau- ſuits, which for the want of being able to 
come at the proper evidences of them in cauſes, there is great danger of 

their being decided the wrong way; but theſe diſcoveries will tend alſo to- 
wards che preventio of litigation, by ſhewing both parties, to what they 
are intitled ; and thus will be of common benefit to the clergy, to 2 
priatort, ad to the reſt of the laity. 1 B. E. L. 74. n. 


(4) Dr. Ducarel s Propoſal for publiſhing a general Repertory of the 

; Endowments of Vicarages, is intended for the ſervice both of vicars and 

their pariſhioners; 3 the door has proceed ed ſo far i in his plan as to have ſet 

down a lift of above two hundred endowments of vicarages in alpbabetical 
order, the name with the date of every e endowment i in the regiſters of the ſee 

of Canterbury, and all ſuch as he has been able to diſcover in the Lambeth, | 
| Cotton, Harkian, and ad libraries, or in printed books; 5 as well with re- 
13 ferenes· 


r "We 


is -_ INTRODUCTION. 


p n to bring to pod (x) 2 as many of them as can 
3 be ne 


Courts ( 8 of a 40 bee a up- 
on the interpretation; and any words in an endew- 
ment being doubtful, ſnall be interpreted by prac- 
tice, and to the advantage of the vicar; ſo in the caſe 


zelne orf (3) Barkſdale and Smith, though (4) garba in the 


9 


8 


— 


I 


er A bete of the plan propoſed fe follows: 
ACLEY (LI c. Dizc.) Vicar. de wats vicariæ ecclefis 
arochialis de Ac LEK 1A Linc. Diæc. Dat. Oxon. in 
Fiete S. Mien L Is A. D. 1343 (Printed in Kennet's 


Parochial Antiquities, pag. 455. Ex Chartul, S. Rye, 
£4. Ch. Oxon.) 


ALBOLDESLEY (OY we; Diec.) Vicar 3 ordinatio vi- 
cariæ, A. D. 1361. Regiſt, Jon Ax. GyYNEWELL 
. fol. TY Te, | 
1 Bl. E. L. 75. n. 


(1) The moſt likely places to find original endowments in, are the re- 
| Eifters of the biſhops or dean and chapter of the dioceſe, ¶ See Bateman and 


national changes and conſuſions that have happened; partly through the 

unfaithfulneſs or negligence of officers, and partly through other acci- 

dent; many of the books belonging to thele regiſtxies are loſt from 

thence ; and not a few of them, and likewiſe of the chartularies and leger 

books of diſſolved religious houſes, in which they are recorded, amongſt 

i other things, the endowments of their vicarages, are now in various 
| libraries and repoſitories public and private. 1 B. E. L. 74. u. 


— 


— 5 
——— — 
—— —— ——— — — 


(2) 1 B. E. I. 76. 


either of theſe references. 


— tre 
— —ͤ— — — 


(4) See Sims and Bennet, M. Ha ITI. p. 572, 513, 516, 518. Bate- 
man and Aiftrup, E. 14 Geo. III. p. 696. Lord Brownlow and Pevia 7. 
22 Geo, III. p. 1016, 1074. 

+ that 


—U—äã. ĩ — — — apart a 
N— — — I * 
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- 4. Ve Ie ü ro Ar 


common acceptation relates to corn, yet itappearing 


Aiſtrup & others, A. 14 Geo, III. p. 701, 703. J but partly by means of 


(3) Dr. Burn refers to Gib/. 719, 726. but I can find no ſuch caſe in 


that 


tith 
the 


INTRODUCTION. Inkl 


that the cuſtom had been for the vicar to have tithe Tithe bay a 
hay, this was adjudged ſufficient to extend it to tithe — 4 
hay; and the ſame thing was adjudged in the caſe of 
tithe wood; as given by the term (1) a/taragia, upon Alaragis. 
the fame foundation, in the caſe of (2) Reynolds and T_T 
Green; or if given there under the name minute deci- 1 55 
nie, cuſtom ehanges a great tithe, as wood is, in- Cuſtem changes 
to ſmall; upon the occaſion of which | caſe, it — Crt 
was ſaid,” that the word-(T) altaragium ſhould be e 
pounded according to uſe; and Biſhop Srillingfleet ob- 
ſerved, that in the ſettlement of the altarage of Cock- 
rington by Grofthzad Biſhop of Lincoln, not only bla. 
tions and obventions; but the tithes of wool ang 
man were ann _ pam envy 
For: more  repeting lan 7 ther 1 Th riches; in 
courts of equity. 
e * | } BIR in. 21139 
_- Anſwer, | 5018 i 
* Bill, 24 * Gt ve 
0 i - 07 Rt #1 
Demurrer, | 
Depoſitions, 
Endowments, 
Evidence, 
Excbeguer, 
Juriſdiction, 
Iſſue 
TR. 
Witneſſes, 
And other proper references i in our Index. 


23 * "_ 


8 5 E a 
— Dh 3 
* 8 ä 


(1) Pronkhe and Sales Croſs, T. 8 Gee. I. p. 1 88. Bateman and Ai 
trup & others, E. 14 Geo. III p. 695. n. 


2) Dr. Burn refers to Gib/, 719. 720, but 1 cannot find any och caſe 
in either of theſe references. 
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Ixxli 


Parſon's book 


good evidence of F 


a modus, | 


Of pleading a 


preſcription for 


INTRODUCT ION. 
Where (1) a parſon's book is produced, to prove a 
modus, and the parſon long dead, a witneſs who has 


examined the pariſh. books, in which is the ſame 
'parſon's name, may be permitted to ſwear- to the 


ſimilitude of the hand writing, for it ĩs the. beſt evi- 


dence in the nature of the thing, in a caſe, where 
the antiquity of the writing makes it impoſſible for 
any living witneſs to ſwear he ever ſaw. the party 
write; and the pariſh books are not in a . s * 


han: 


If a man preſeribe for a bin nde of cattle, 


cattle {vane and it is not neceſſary to ſhew, they were levant and cou- 


coucbant. 


Where the 
Pope's bull is 
evidence of a 


diſcharge, 


chant, becauſe it is no prejudice to the owner of the 
ſoil, the number being aſcertained; but if the pre- 


ſcription be for a number uncertain, they muſt be 


levant and couchant (2); but a preſcription for all 


cattle lævant and (3) couchant will de good, and need 


not be for all his cattle; for levancy and couchancy are 
a ſufficient aſcertaining what cattle may be put in, 
for no more ſhall be ſaid to be levant and couchant than 
the land is ſufficient to maintain ; and if the plain- 


tiff were guilty of any fraud, as to that, the defend- 


ant may take advantage of it in pleading, 


A Pope's (4) bull is evidence upon a ſpecial pre- 


ſcription to be diſcharged of tithe 3 whereupon need 


only ſay, that the lands belonged to ſuch a monaſtery, 
and were diſcharged at the time of the diſſolution, for 


(1) Bul. Ni. Pri. 236, 

(a) Bul. Ni. Pri. 39. 

(3) Harding and Fobrſin, B. 20 Gio, I. Bul, Al. Pri. 59. 
(% Bub Ni, Pris 245. Bet 


then 


(2) Bal. Ni, Pri. 299. 


INTRODUCTION: ki lil 
then they continue diſcharged by the (1) act of parli- 11 
3 ament; but it is no evidence on a general preſcrip- 1 71 
: tion to be diſcharged, becauſe that would thew the | i 7 & 
: commencement of ſuch. a cuſtom, ., and a general | 1 N 
b preſcription is that there. was no time or memory of [ 1 | 
e things eee, Goa 2 _ 14 
r IG Ill 
7 10 (2) queſtions o& preſcriptions, it is allowable Heaſy at "UF | 
; ed e 1 
. to give hearſay evidence, in order 0. prove general „„ ll | | 
n, | 1 
N Form of a. Bil for Tithes i in . Court lit 
. of Raume. it. 
; ro the Right Shape eee eG The directen. 1 | 
* 11 
Efqaire, Chancellor, and Under Treaſurer of 15 
5 of bis Majeſty's Court of ExCHEQUER, Tl 
' at WESTMINSTER; the ' Right Ho- 1 
nourablꝭ Sir Joun SKYNNER, Knight, 1 
| Lord Chief Baron. of the ſaid Court, and the 1 
| Teſt of the Barons there. =! 
UMB LY complaining ſheweth unto your j,\,,auaion, If | 
honours, your orator James Elers, of Horn- 4 
| cafile in the county of Eſſex, Eſquire, debtor and 4 
| accountant to his Majeſty, as by the records of this 14 
| Honourable court, and otherwiſe, it doth and may - 0 i 1 
| appear, that your orator now is and for fix years laſt Tj. premiſes by $4 
paſt hath been ſeiſed in fee, as proprietor and owner Wy of recital, 111 
of all and every the tithes of corn and grain and | 11 
other great and predial tithes whatſoever ariſing, re- 4 
newing, increaſing and growing, within the town- ol 
(6) Stat, 31 Hen, VIII. chap, 33. 97 | | | : : l 
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the impropriate rectory thereof, in the ſaid county of 
Eſer; and particularly of the tithes of corn and g grain, 
and other great and predial tithes ariſing, renewing, in- 


15 by reaſon thereof during all the time aforeſaid, was 
and now is juſtly, rightfully and lawfully intitled 


lets and vills of V. and A. and either of them, 


ment called B. and alſo all and every the ſame mat- 


> 


INTRODUCTION. 


"ſhips, hamlets, and vills of V. and A. and the tithe. 
able parts thereof in the pariſh of B. and patcel of 


creaſing and growing in, upon and within the tenement 
called B. in A. and W. eforeſaid, or one of them, and 


unto, and ought to have enjoyed, had, and received, 
and ought to have, enjoy and receive, all and every 
the tithes of corn, grain, and other great and pre- 
dial tithes ariſing, renewing, inereaſing or growing, 

or which, during the ſaid time have ariſen, renewed, 
increaſed or grown within the ſaid townſhips, ham- 


and particularly in, upon and within the ſaid tene- 


ters and things whatſoever, which during the ſaid 
time, of right or by any cuſtom within the ſaid town- 

ſhips, hamlets or vills, have been payable, as for or 

on account of tithe corn, grain, or other great and 

predial tithes, or which ought to have been ſo payed 

or anſwered, And your orator further ſheweth to 

your honours, that M. B. widow, and B. her ſon, 

jointly and ſeverally, for and during the ſaid ſpace of 

ſix years laſt paſt, had held, or occupied and enjoyed 

the ſaid tenement called B. within A. and W. afore- 

ſaid, or one of them, or the lands and grounds there- 
unto belonging, and other lands and grounds within 
A. and W. aforeſaid, or one of them, or the tithea- 

ble places thereof in and upon the ſame, and within 

the ſaid townſhips, hamlets and vills, or one of 

them, and the titheable places thereof, and had 
jointly and ſeverally growing, renewing, increaſing, 
and thence reaped, and had, and took in the ſaid 

FO „ years 


1NTRODUCTION. _— 11 
Þ years re reſpectively ſeveral quantities of corn and +; © ; BUR 
f to wit, in each of the ſaid years one hundred ſhocks 1 i} 
FF or hattocks of wheat, the tithe whereof i in each year, i, 5 
L if duly” paid, would have been worth twenty ſhil- 9 | {1 
- lings, one hundred ſhocks or Hattocks of rye, the | BUY 
„ tithe whereof was worth in each year other twenty — 4 | i 
' thillings; three hundred hattocks or ſhocks of oats, 1 
$ the tithe whereof would have been worth in each of $4 | 1 
[ the ſaid years, if paid, thirty ſhillings; one hundred | | 
p and fifty ſhocks or hattocks of barley, the tithe where- | 1 | 
7 of, if the ſame had been duly anſwered,” would have 1 
been worth other thirty ſhillings; one hundred ſhocks } 

ö or heaps of beans, the tithe whereof was worth fifteen 

; ſhillings; one hundred ſhocks or heaps of peaſe, the 

= tithe whereof was worth other fifteen ſhillings; two 
hundred ſhocks or hattocks of bigg, the tithe where- 


of was worth thirty ſkillings, and upwards.” All 
which ſaid ſeveral tithes became due and payable from 
the ſaid MH. B. and B. her ſon, jointly or ſeverally, 
in each of the ſaid years, and ought to have been 
juſtly and duly paid and anſwered unto your orator as 
proprietor and owner of the ſaid tithes and premiſes. 
Hut ſoit is, may it pleaſe your honours, that the ſaid The allegations 
M. B. and B. having entered into a combination and * fassten. 
confederacy between themſelves, and with ſeveral # 
other perſons unknown to your orator, who when 
they ſhall be diſcovered, your orator prays may be 
made parties hereto, with apt words to charge them, 
| have and either of them hath negleQed, omitted, 
and refuſed to ſet out, pay, ſatisfy, or anſwer, and 
have not, nor hath either of them, in any of the ſaid 
years, ſet out, paid, ſatisfied, or anſwered unto your 
' faid orator the ſaid ſeveral and reſpective tithes, or 
any of them, or made any agreement, compoſition, 
or juſt ſatisfaction to your faid orator for the ſame, or 
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INTRODUCTION. 
any thing ig lieu thereof, but though in 2 friendly 


manner requeſted thereto, have and hath jgintly and 


ſeverally refuſed. tg ſet out the ſame, or to pay or an- 
ſwer what is juſtly due to your orator on thoſe zc- 
counts, or fairly or juſtly to ſex forth, yield, or pay 
their or either of their ſaid. tithe, or, to pay and 
make him any juſt ſatisfaction for the ſame, or for 
any the tithes ſuhſtracted and with- held by them or 
either of them; but as they haye concealed, { they 
do, and each of them doth endeavour to conceal the 


ſaid titheable matters, and reſuſę to diſcoyer what 
lands, tenements, and hereditaments in particular 
, they jointly and leverally held, occupied, plowed 
and reaped. within the ſaid townſhips, hamlets and 


villages in each of the ſaid years, nor what tithes of 


corn and grain they in each of the ſaid years, or 
either of them reſpectively, with-held and detained 
from your orator, nor what is and was the value 
thereof; and as their reaſon for ſo doing, the ſaid con- 


federates ſometimes inſiſt, that they have duly paid 


and anſwered. to your orator the tithes of all and in- 


gular the tithcable:matters, and at other, times that 
they are not, nor were liable to the payment of any 


5 tithe in kind, but exempt and free from the payment 


thereof under an antient modus er compaſitipn of ten 


3 Hilling. yearly, ar other the like ſum payeble, time immamo- 
rial, in lieu of tithes of. corn and grain, and other great 
and predial tithes ariſing, renetuing, increaſing and 


growing upon and within the ſaid tenement and lands beld, 


enjoyed, ſown and reaped by them in the ſaid ſeveral years 
aforeſaid ; which modus they pretend was paid by them 
in and for the ſaid ſcueral years unto paur orator; where- 
as your orator charges, as the truth is, that the ſaid - 
confederates, or either of them, did nat ſet forth, 
pay, or anſwer the tithes due to your orator for the 
corn and grain reaped, had and taken by them, 


— 
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ly which grew upon the ſaid tenement, lands and pre- 
nd miſes, or any of them, in ot fot᷑ any the ſaid years 
N- herein before mentioned, nor have they or either of 
them paid or anſwered any modus, pretended: modus, 4 
ay or compoſition to your vtator.for the ſame, for any 
nd of the ſaid years; and the. truth is, as your otator 
or charges it to be, that tithes of corn and grain, and 
or other great and predial tithes ariſing from the pre- 
ey miſes, are due and payable, and ought to be anſwer- 
he ed and paid unto your orator in kind ʒ and the ſaid 
at confederates are not nor ought to be exempt from the 
payment thereof, upon any pretence of à modes pay- 

ed able in money, as in lieu thereof, which however 
1d was never paid to your orator; und if there was u 
color to ſet up ſuch pratemes to a modus, yet that is 
r owing to a | late agreement, tohilſi the tithes, as aiſo the 
faid teniment amd lands, were in the hands of the family of 
ie the M.'s and not any 'preſeriptive modus, nor 'was the 
P faid tenement antiently ' diſcharged from payment of tithes 

d in kind, upum or under payment of umy modus er ſum of 
P money in liau of tithes; but tithes in kind were paid and . 
anſwered'as for other the lands or tenements within the 
y ſaid townſhips, till the: ſaid tenrment and tithes both cam 
into the hands, :owner ſhip 'or.\poſſoſfion of M. of H. in 
1 the ſuid county, who ſettled and :cortveyed the ſaid tithes 
5 upon or unto one of his younger ſons, from whom the ſame 

if deſcended and came to R. M. EV; his hinſman, of whom 
a your orator purchaſed the ſame; and the ſaid tenement 
» called B. continuing in the owner ſbip of ſome other of the 

5 M. “s near relations to the then proprietors of the ſaid tithes, 

1 they on account of kindred or other motives agreed to c- 
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cept ten ſhillings per annum, ar other ſuch ſum in money 


for the tithes ariſing from the ſaid tenement, which being 
: a temporary agreement only, and nat. any modus that bad 
: bien paid time immemorial, your orator humbly apprex- 
+ » 

bh: | - ought 


-_* * * 
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The complaint 
of the fraud. | 


T NTRODUCTION: 


_ ought the ſaid confederates, nor zithir of them, tub, of 


one of them, purchaſed the ſaid tenement, or claim under 


fome purchaſer thereof, or have or hath poſſeſſed the ſame 


during the time aforeſaid, to have or claim any diſcharge 
or exemption from payment of tithes in kind; as upon or un- 
der any ſuch pretences, they, or one of them, wwell know- 
ing or having been informed, or from the papers, hooks, 
notes, and memorandums in their keeping or power, may 


be well: ſatisfied that there was anciently no ſuch modus 


paid or received in diſcharge of - tithes ariſing from the 


ſaid tenement; but that which was paid and received as 
on account thereof was modern and under late agreement 


and compliance whilſt the ſaid tenements and tithes were 
both in the hands of the family of the M.'s; and the ſaid 
confederates ought of right and juſtice to have an- 


ſwered and paid unto your orator their ſaid ſeveral 


tithes for the ſaid titheable matters ariſing and grow- 
ing in and upon the ſaid tenement, and within the 
ſaid townſhips, vills and hamlets as aforeſaid ; yet the 
ſaid confederates and each of them, under ſome and 
the like frivolous and unjuſt pretences as aforeſaid, 


have refuſed, and do refuſe to pay or anſwer the 
ſaid tithes or any of them to your ſaid orator, or to 


make him any juſt ſatisfa&tion for the ſame, or to 


make him any full and fair diſcovery of the tithea- 


ble matters they ſeverally had within the ſaid town- 
ſhips, hamlets and vills and titheable places thereof, 
in the ſaid ſeveral years, or any of them, though 
they have been ſeverally requeſted thereto, ALL 
WHICH ACTINGs, doings, pretences and deſigns 
of the ſaid confederates are contrary to uy and 
good conſcience, and tend to your orator's great 


The clauſe that wrong and injury: In tender conſideration whereof, and 


gives cognizance 
in equity. 


for that your orator cannot exactly prove the ſeveral 
natures, kinds and quantities fof the ſaid titheable 
matters, nor ths the mas tithes due from Ws and 

Eris each 
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each of them unto your orator did or might in each 


of the ſaid years amount unto, but the ſame being 


induftriouſly concealed by the ſaid confederates, re- 


main principally in their knowledge; from whence. 
and the evidence your orator may give, he your ſaid - 


orator well hopes he ſhall be enabled to make out his 


charge againſt the ſaid confederates, whereupon to 


be relieved and to obtain ſatisfaction for the ſingle 


value of the ſaid tithes fubſtracted and with-held as 


aforeſaid, and to have ſuch other relief and ſatisfacti- 
en as may appear juſt : To that end therefore, and in 


order thereto, that the ſaid confederates may, upon 


their ſeveral corporal oaths, true, perfect and diſtinct 


anſwer make to all and fingular the premiſes, and 


more eſpecially that they and either of them may 


diſcover and ſet forth what particular lands, tene- 
ments, grounds and hereditaments they jointly and 


ſeverally had during the ſaid fix years, or any and 


what part thereof held, occupied or enjoyed within 


the ſaid townſhips, hamlets and vills, and each of 
them, and ſet forth what parts thereof were in 


each of the ſaid years ſown with corn and grain, 
and the prices, kinds and values thereof in each 


Ixxix 


year diſtinctly, and what corfi they jointly and 


ſeverally reaped, had, cut, or took within the ſaid 


_ townſhips, hamlets and vills, and in what years diſ- 


tinctly of the ſaid fix years, and what was and were 
the full value bf the tithe thereof in each of\ the ſaid 
years diſtinctly, if the ſame had been paid in kind; 


and whether your orator, or ſome, and who, on his 
behalf, did not, at ſome, and what time and times, 
apply to them, or one, and which of them, to ſet 


out or anſwer their, or one, and which of their ſaid 


fuſed ſo to do; and whether they have not ſeverally 


_ tithes, and ſhew cauſe, if they can, why they re- 


neglected or TE to pay or anſwer the fame, or 


„ 1 to 
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to give any ſatisfaction or make any compoſition or 
recompence to your orator for or in lieu of the 
tithes, and what were the ſeveral tithes of corn and 
grain grown, reaped, and had by them, and either 
of them, within the ſaid townſhips, bamlets and 
vills, worth, if the ſame had been juſtly paid and 
anſwered in each of the ſaid fix years; and if they, 
er either of them, ſhall ſu vp or pretend to any modus or 
compoſition, as for, or in lieu of the ſaid tithes, or any of 
them, that they may ſhew whether they: have paid or ten- 
 dered the ſame in any and what years, and whey, where, 
and to whom, and for what years the Jamg i is in arreer and 
unpaid, and what fuch modus is in particular, ond to 
. what lands, tenements and grounds the ſame extends, and 
which is covered or pretended to be covered thereby, and 
which not, and when ſuch modus er compoſition commenc- 
ed, and by and under what agreement, and when and with 
whom made, and whether, as they ſeverally have heard 
and believe, the tithes of corn and grain growing and 
ariſing from the ſaid tenement, lands and premiſes, 
or ſome, and which of them, were not paid, and 
whatin kind ; and whether the ten ſhillings, or other ſum 
of money pretended to be paid or payable as a modus or 
compoſition for or in lieu of great tithes ariſing from the 
ſaid tenement and premiſes, was not by or under ſame, and 
what agreement or compliance whilfl the ſaid tithes and 
tenements were.in the hands of ſome of the family of the 
M.*s: and whether the ſame was made perpetual or only 
temporary and during what time ſuch modus or compoſi- 
tion was paid and accepted, and by whom and when; 
and that they may make diligent ſearch amongft all 
the books, papers, notes and memorandums in their 
or either of their cuſtody or power, and fet forth 
What they know, have heard, or can find relating to 
the ſaid pretended modus or payment. of tithes in the 
r words and figures, and ſhew cauſe, if they can, 
N why 
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"why they Have Rberally” refuſed or or Begletted to et 
forth, and, pay, 90 anſwer their and eitfier of their 
tithes to your orator, or to make him any recom- 
Pence, compenfation or ſatiafuttion | fore the ſame, or 

for the value, or in lieu thereof; and that the ſaid 
confederates may, upon a full and Juſt diſcovery of 

the premiſes, 'be decreed and obliged to pay, ſatisfy, 

and anſwer, unto your orator, all and every the tithes 
ſubſtracted by them, and either of them, or the juſt 
value thereof, as in every of the ſaid years, became 
juſtly due and payable from them, and either of nem 8 . ee 
reſpectively, unto your ſaid orator, not defiring o lc? 
take advantage of the forfeiture of the treble value, 
dut well contenting himſelf with the ſingle value of 
| the ſaid tithes ſubſtracted, withLheld; and not paid; 
. and if any modus ſhall be ſet up and ſupported, that 

they may ſhew in particular to What lands and 
grounds the ſame extends, and why they have not 

paid and anſwered the ſame, and may be decreed to 
make payment thereof, and of the arrears. And that The poorer of 
your orator may upon a full and fait diſcovery of all * 

and every the matters and things aforeſaid, and of 

the circumſtances and particulars relating thereto, 

upon the oath of the ſaid confederates, be other- 

wiſe relieved in all and ſingular the premiſes, accord- 

ing to equity and good con(cience, - May it pleaſe The concluſion, 
your honours, to grant unto your orator, his Majeſty's 

moſt gracious writ of ſubpœna, to be directed to the 

ſaid M. B. and B. her fon, cheręby commanding 
them, and each of them, at a certzin day, and un- 

der a certain pain, therein to be limited, perſonally to 

be and appear before your honours, i in this honoura- 

ble court, and then and there, true, direct, and per- 

fect anſwer make to all and ſiagular the premiſes, and 

further to ſtand to, perform, and abide ſych. other 

order, direction, and decree therein, as to your ho- 
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| nours ſhall ſeem meet, and your orator ſhall ever 
pray, Sc. 
7 0 HN bh OLT. 


For the 155 7 a bill of coſts in "this court, on the 

part of the parſon, in 4 ſuit for tit hes; fee the 

a * cauſe of Bateman and Aiſtrup e & others, under E. 
555 e III. 5. 708. 


4. Juſtices of ihe | Peace. as 
arifdiftion of | — | 


ook T HE Juriſdition of jufiices of peace, 40 to 
8 to Ie. tithes, fcoms ee to "00 following par- 
hana „ | ft ; | | - 


1. . to iy 7 ithes in TOM 
2. As to Great and Small T. ber 257 be 
nee Dues from Qua: KERS 25 


13 %, OE. > e 
3. i to Contempts of Meſne (1). and * 
F for T; ithes in the Ecclęſi en Court. 


,,, , #7 OSO 
2 8 1 8 to Small Tithes in general. &f 
5s mi. III. Chap. 6. 
©. As AF for the more eaſy Recavery of Small 


13 Fu $18. $46 © R the ET and effectual reco- 


ſmall proc I «very of ſmall tithes, and the value of 

— to them, where the ſame ſhall be unduly ſubſtracted and 

ou the 
40 5, 


* detained, where the ſame do not amount to above 


— 
8 


(i) Meſne 3 baißes all ſuch ths Wh as Conn berween the 
commencement and end of a ſuit, 4 Black, Com, 279, 415, 
(2) Perpetuated by ſtat, 1 Ges. I, ſtat. chap, 6. 1 
the 


INTRODUCTION: 
the yearly: value of forty ſhillings from any one per- 


fon be it enacted by the Kings moſt excellent Ma- 


jeſty, dy and with the advice and conſent of the 


lords ſpiritunb and temporal, and commons in this 
preſent parliament aſſembled; and by the authority 


of the ſame, that all and every perſon and perſons 
ſhall henceforth well and truly ſet out and pay all 


and ſingular the tithes, commonly called ſmall tithes, 


and compoſitions and agreements for the ſame, with 
all offerings; oblations, and obventions, to the ſe- 


veral rectors, vicars and other perſons to whom they 


are or ſhall be due, in their ſeveral pariſhes within this 
kingdom of England, and dominion of ales, and 
town of Berwick upon Tweed, according to the rights, 
cuſtoms and preſcriptions commonly uſed within the 
ſaid pariſhes reſpectively; And if any perſon or per- 


ſons ſhall hereafter ſubſtra& or withdraw, or any ways 


fail in the true payment of ſuch ſmall tithes, offerings, 
oblations, obventions or compoſitions, as aforeſaid, 
by the ſpace of twenty days at moſt after demand 
thereof, then it ſhall and may be lawful for the per- 
ſon 'or perſons, to whom the ſame ſhall be due, to 
make his or their complaint i in writing unto two or 
more of his Majeſty's juſtices of the peace within 
that county, riding, city, town-corporate, place or 
diviſion, where the ſame ſhall grow due (neither of 
which juſtices of peace is to be patron of the church 
or chapel 'whence tie ſaid tithes do or ſhall ariſe, 
nor any ways intereſted. in ſucks tithes, offeritigs, 
oa obventions or nt 6 green 


- =! — [ 
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S. 2, 6 2250 de it -hurehds Siet 55 the autho- 
rity aforeſaid, that if. hereafter any ſuit or com- 
plaint ſhall be brought to two or more juſtices of 
the peace, as aforeſaid, concerning ſmall tithes, 


_effcrings, oblations, obventions or compoſitions, as 
8 . 
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Adjudication. 


Coſts, 


Piſtreſe. 


INTRODUCTION. 
aforeſaid, the ſaid juſtices are hereby authorized and 


required to ſummon in writing, under their hands 


and ſeals by reaſonable warning, every ſuch perſon 
or perſons againſt whom any complaint ſhall be made, 
as aforeſaid; and after his or their appearance, or 
upon default of their appearance, the ſaid warning 


or ſummons being proved before them opon oath, 


the ſaid juſtices of peace, or any two or more of 
them, «ſhall, proceed to hear and determine the ſaid 
complaint, and upon the proofs, evidences and teſ- 
timonies produced before them, ſhall, in writing 
under their fands and ſeals, adjudge the caſe, and 
give ſuch reaſonable allowance and compenſation for 
ſuch tithes, oblations, and compoſitions ſo ſubſtracted 


or with-held, as they ſhall judge to be juſt and rea- : 


ſonable, and alſo ſuch coſts and charges not exceed- 


ing ten 2 0 as 88 the merits of the cauſe 
hall: _—_ 9585 : . | tes . 


i 2: 3. 0 * bes it ee us. -that if any 
perſon or perſons ſhall. refule or neglect, by the ſpace 


of ten days after notice given, to pay. or ſatisfy any 


ſuch ſum of money, as, upon ſuch complaint and 
proceeding, . ſhall by two or more juſtices of the 
peace be adjudged, as aforeſaid, in every ſuch caſe, 
the conſtables and churchwardens of the ſaid pariſh, 
or one of them, ſhall, by warrant under the hands 
and ſeals of the ſaid juſtices to them directed, diſ- 
train the goods and chattels of the party ſo refuſing 


or neglecting, as aforeſaid, and after detaining them 


by the ſpace of three (1) days, in caſe the ſaid ſum 
ſo adjudged to be paid, together with reaſonable 


charges for making and detaining the {aid diſtreſs, be 


not tendered or paid wy the ſaid party in the mean 


. 


% 
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(a) 52 p. xcil, 
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INTRODUCTION. ene 


time, ſhall and may make publie ſale of the fame, Sale... 
and pay to the party complaining ſo much of the mo- 

ney ariſing by ſuch ſale,” as may ſatisfy the ſaid ſum 

» ſo adjudged, retaining to themſelves ſuch feaſonable 


_ 
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” 6 — * * _ — . * 4 - p 
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1 charges, for making and keeping the ſaid diſtreſs, as 

3 the ſaid juſtices ſhall think fit, and ſhall render the 

, Mr (if any 94 WOE owner. Hig 

f 920. ofa. 3 

d 8. 4. 4. Provided eee hd bis it Fr thay Oath may be 

. it hall and may be lawful for all juſtices of peace, infteres. 

g in the examination of all matters offered to them by 

d this act, to adminiſter an oath or oaths, to any 

r witneſs:or witneſſes, where the ſame ſhall be neceſſa- 

d ry for their a ee __ for 2 better anne, | 

Þ of the truth. (Mb BTL ASD Oba en ) | 

* C 12 1 

b „ ae ee e eee ae 
this act, or any thing herein contained, ſhall not ex- g. ond, 1 
tend to any tithes, oblations, payments, or obventi- g 

y ons within the city of London or libexties thereof, 44 

e nor to any other city or town corporate where the 1 

7 ſame are ſettled by any act of parliament, in that | | [ 

d caſe een mace and Rn | | 

e RY 20 | Pl 

: 8.6. michel alfo, and be it enated, that no Complaint to be wi 

. 3 for, or concerning any ſmall tithes, offer- — 5 Fl 

18 ings, oblations, obyentions or compoſitions here- 14 

l after due, ſhall be heard and determined by any juſ- bk 

g tices of the peace, by virtue of this act, unleſs the a ö 1 

m complaint ſhall be made within the ſpace of two 1 

n years next after the times that the ſame tithes, obla- 6&1 

le tions, obventions and compoſitions did become due 1 

* or payable, any thing in this act nn. to the 4 

in e wenne due. ets, Hd hag een 50 | 'l 

> 8. 7. 44 Provided alſo and be in ths * Appeal. N | 

„ perſon fndipg hin, ber. ot themſelvex agrieved, m 
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any judgment to be given by any two juſtices of the 


Order for diſtreſs 
and ſale, 


No certiorari 


When no judg- 


ment to be given. 


peace, ſhall and may appeal to the next general quar- 


ter ſeſſions to be held for that county, riding, city, 
town - corporate or diviſion, and the juſtices of the 
peace there preſent, or the major part of them, ſhall 
proceed finally to hear and determine the matter, | 


and to reverſe the ſaid judgment, if they ſhall ſee 
cauſe; and if the juſtices then preſent, or the major 
part of them, ſhall find cauſe to confirm the judgment 


given by the firſt two juſtices of the peace, they ſhall 


then decree the ſame by order of ſeſſions, and ſhall 
alſo proceed to give ſuch coſts againſt. the appellant, 
to be levied by diſtreſs and ſale of the goods and chat- 
tels of the ſaid appellant, as to them ſhall ſeem juſt 
and reaſonable ; and no proceedings or judgment had, 


or to be had by virtue of this act, ſhall be removed, 
or ſuperſeded by virtue of any writ of certiorari, or 


other writ, out of his Majeſty's courts at Næſiminfler, 
or any other court whatſoever, unleſs: the title of 


" ſuch tithes, oblations, or obventions / ſhall be in 


queſtion, any law, ſtatute, dem or —_ to the 
contrary. een e nd bl 


8. 8,4 cath ee, and be it modal, that 
where any per ſon or perſons: complained of for ſub- 


ſtracting or with-holding/ any ſmall tithes, or other 


duties aforeſaid, ſhall, before the juſtices of the peace 
to whom ſuch complaint is made, inſiſt upon any 
preſcription, compoſition, or modus decimandi, agree- 
ment or title, whereby he or ſhe is or ought to be 
freed from payment of the ſaid tithes, or other 
dues in queſtion, and deliver the ſame in writing 


to the ſaid juſtices of the peace, ſubſctibed by him 


or her, and ſhall then give to the party com- 
plaining reaſonable and ſufficient ſecurity, to the ſa- 


| | tisfation of the ſaid juſtices, to pay all ſuch. coſts 
"aid damages; as upon a trial at law, to be had for that 


3 82 purpoſe 


1% ow wm WW 


Fl. 


| purpoſe i in "any ” his Majeſty's courts; havin cog- 


nizance 'of that matter, ſhall be given againſt him, 
her, or them, in caſe the ſaid preſcription, compoſi- 
tion or modus decimandi, ſhall not upon the ſaid trial 
be allowed, that in that caſe the ſaid juſtices of the 


peace ſhall forbear to give any judgment in the mat- 


ter; and tbat then and i in ſuch caſe the perſon or 
perſons ſo complaining, mall and may be at liberty 


to proſecute ſuch perſon or perſons for their ſaid ſub- 


Ixxxvii 


* 


ſtraction in any other court or courts whatſoever, 


where he, ſhe, or they might have ſued before the 
making of this act, any thing it in this aQt to the con- 
trary notwithſtanding. | 


TE; &S x ; « L392 37 . 
* 


S. 9. And be it further edle by the nile Jodgment to be 


rity aforeſaid, that every perſon and perſons, who 
ſhall by virtue of this a& obtain any judgment, or 
againſt whom amy judgment ſhall be obtained, before 
any juſtices of the peace out of ſeſſions, for ſmall 
tithes, oblations, obventions or compoſitions, ſhall 
cauſe or procure the ſaid judgment to be inrolled at 


inrolled, 


the next general quarter ſeſſion, to be holden for the 


ſaid county, city, riding or diviſion ; and the clerk 
of the peace for the ſaid county, city, riding or di- 
viſion is hereby required upon render thereof to in- 
roll the ſame; and that he ſhall not aſk or receive for 
the inrollment of any onEjudgment,- any fee or re- 
ward exceeding one ſhilling ; and that the judgment 
fo inrolled, and ſatisfaction made, by paying the 
ſame ſum ſo adſudged, ſhall be a good bar to con- 
clude the ſaid rectors, vicars, and other perſons, 
from any other remedy for the ſaid ſmall tithes, ob- 
lations, obventions or compoſitions, for which the 
ſaid judgment was obtained. „ 


g 8. 10. And be it further ates by the r 
roreſaid, that if any perſon or perſons againſt whom 
54 | was 


1 on xe - 
moval to evade 


the effect of the 
J adgmeat, 
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IN TRODUCTIO NI 


any ſuch judgment or judgments ſhall be had, as 
| aforeſaid, ſhall remoye out of the county, riding, 


city or corporation, after Judgment had, as afore- 
laid, and before the levying the ſum or ſums there- 


| by adjudged to be levied, the Juſtices of the peace 


Who made the faid judgment, or one of them, ſhall 
certify the ſame, under pro or their hands and ſeals, 
to any juſtice | of peace of ſuch other county, city or 


place wherein the ſaid perſon or perſons ſhall be in- 


habitants; ; which. ſaid juſtice, is. hereby authorized 
and. required, by warrant under his hand and ſeal, 

to be directed to the conſtables e or church-wardens of 

a 

the place, or one of them, to levy the f ſum or ſums ſo 
adjudged to be levied, as aforeſaid, upon the goods 
and chatiles of 2 70 perſon or perſons, as. fully as 
the ſaid other juſtices might have done, if he, ſhe, 
or they had not removed, as aforeſaid, which ſhall 
be paid according to the ſaid e, | 


S oy en Rs 


* 11. ++ Proyided always and * it nas HAN that 


7 7 — 


no vicar or other perſon ſball have remedy to recover 
ſmall tithes, or other dues aforeſaid, which became 


or were due before the making of this act, unleſs 
complaint be made to the juſtices of the peace in 
form aforeſaid, before the firſt day of October, which 
ſhall. be in the year of our Lord, one thouſand fix 
hundred inen rn 

2 12, « And it is 1 2 and 2 
that the ſaid juſtices of the peace who ſhall hear and 
determine any of the matters aforeſaid, ſhall have 
power to give coſts, not exceeding ten ſhillings, to 
the party. proſecuted, if they, ſhall. find. the com- 
plaint to be falſe and vexatious; which coſts ſhall be 


levied in manner and form aforeſaid. : 
421 10 1742 "$113 7 L . 3 I'S, by : 1 44 50h N 
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8. 13.64 Provided alſo, and be it further enacted, Double coſts, 


that if any. perſon or perſons ſhall be ſued for any 
thing done in execution of this act; and the plaintiff, 


in ſuch ſuit ſhall diſcontinue. his action or be nonſuit, 


or a verdict paſs againſt him, that. then, in any of the 


ſaid caſes, ſuch pug or perſons | fl recover dou- 


dis . ; 9 2 


* 
£ 


8. 14. 04 Provided 8 e 2 ar, or ode 
perſon, or perſons, who ſhall begin any ſuit for reco- 
very of ſmall tithes, oblations or obveations, not 


excording! the value of forty ſhillings, in his Majeſ- 
ty's court of Exebeguer, or in any the eccleſiaſtical . 


courts, ſhall have no benefit by this act, or any clauſe 


in it for the ſame matter for which he or Guy's have : 


ſo ſued. FFC 


The bodks (ſays (1) the Reverend Mr. Juſtice ing ſmall tithes 


Burn) ſeem to confound the above act of parliament, 
concerning ſmall (2) tithes any, due from any per- 
ſon whomſoever, (whether Quaker or not, being no 
way material); ; and ſtat. 7 & 8 Will. III. chap. 34. 


(3), and 1 Geo. I. ſtat. 2. chap. 6. (4), concerning 


Quakers tithes only, great and ſmall, and their other 
church rates and payments; nevertheleſs the acts are 


entirely diftin& in One's and the method of 


— — 
(1)4 Bar $ Juſtice, p. 297» 


(2) Small tithes are the predial tithes of other kinds, except corn, hay, 
or wood, together with thoſe which are called mixed and TE Ses 
1 p. p- 298. and ante, p. LAY Wl Bog 

(3) See this Mots r large in our appendix, 7 1235, 2 

(4) See ths fro ar. iow 2 po b. a bo. 


proceeding 


The law reſpect- 


in general, and 
ſmall titbes from 
Qua lers \ in par- 
ticular, ſeem to 
de con founded. 
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proceeding i in the one eaſe and the other is (1) diffe- 55 me 
rent in almoſt every inſtance; Doctor Burn, there- ſu 
fore, has taken care to extricate them out of this du 
confuſion, by inſerting them ſeparately, and by ju 
drawing diſtin& forms upon each, according to the th 
different methods of gy” F "0 
And „ as to the ſmall tithe at of 7 85 8 Wilt. ſv 
III. chap. 6. ſect. 1. the proſecution muſt be for re 
| fmal} tithes only, or compoſitions for the ſame; or ci 
The different for offerings, oblations, or obventions, and not d 
—_— otherwiſe; and they | muſt amount to above my H 
caſe pointed out. ſhillings (2) a yu b any one . 110 | 

X By S. 6. the m cn have: became due within ; 
two years next before the PO: Kow! 1 
f 0 
| | By S. 5. they . not be in — nor in f 
aA2klny place where the vthes are e eee act of N 
„„ eee tt. ee e ee £ / 
G At "3 - 1 i e ( 
988 8. 14. Abey —_ not Ay hat, "ade iba to be | 

N rr 1 or in the Saale or eccleſiaſtical Faure. 
Demand, By. 8. 1. of theſs ſmall tithes, demand muſt firſt 


be made. 3 and if any. perſon. {hall fail. in, the pay- 


— 


u an EE n Nin 5+ q her 


(2) The late Mr. Juſtice Blackflons, . obſerving, 2 « a more 1 
mary method of recovering ſmall tithes, under the value of forty ſhillings, 
ether thanin the ecclefiaſtical court, or by virtue of ſtat, 2 & 3 Edw. VI. 
chap. 13. is given by ſat. 2. & 8 Will. III. chap, 6. by complaint to 

to juſtices of the peace, proceeds thus; © and by another ſtatute of the 
ſame year (meaning ſtas. 7 & 8 Will. III. chap. 34.) the fame remedy 
is extended to all tithes withheld by Quakers, under the value of ten 

= pounds, 3 Black, Com. 88, $9. and ſo ſays Burs himſelf, 3 B. E. L. 

= | 501. and ſo dogs the ae 1 Geo. I. ſtat. a. cheap. 6. fect. 2. 


4 12) The ſtatutable words, © @ year,” are omitted by Mr, Juftice 
1 Blaphftone, 3 Black, Com, 89. 


ment 
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mend of the ſame, by the ſpace of twenty days after 

ſuch demand, the perſon to whom the ſame ſhall be 85 
due, may make (1) complaint in (2) writing to two Complaint, 
juſtices of the peace, neither of whom is patron of 

1 church or chapel, nor intereſted i in the tithes. 


I S. 2. the aid Juſtices ſhall e 600 Summons. 
ſummons. in writing under their hands and ſeals, by 
reaſonable warning, every perſon againſt whom ſuch 
complaint ſhall be made; and after appearance, or 
default of appearance (the warning or ſummons be- 
ing proved upon oath) the ſaid juſtices ſball e Hearing. 
to one and etermine the e 


"ld: 8. 8. it on bees me ime, au WF Pleading an ex · 
ſhall inſiſt on a preſeription, compoſition, medus de- uon. 
cimandi, agreement or title, whereby he ought to be 
freed from payment, and deliver the ſame in writing 
to the juſtices, ſubſcribed by him, and fhall then 
give the party complaining ſecurity, to the ſatisfaQi- 
on of the juſtices, to pay all ſuch coſts and damages, 
as upon a trial at law ſhall be given againſt him, in 
that eaſe ae ney ſhall forbear to give JUS gene. | 


Otherwiſe | 4) ab ſhall, by (. 3) writing under Adenau 
dn hands = ſeals, acjudge the cſs and give 
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(x) See the form, poſt xcili. | | : iy Kt 


(2) See the caſe of the King and Furneſſe, wherein an order for non- 
payment of ſraall tithes, made on ſtat. 7 & 8 Vill. III. chap. 6. was 


quaſhed, becauſe ſaid. only upon complaint generally, and the ſtatute requires 
it to be nds · Sera. 246. 4 B. J. P, "T ſee tf, cit, | 


030 ag form, Pe, ACiys 
"(463, J. P. 299- . | : a ton | . 
(e Sethe form, 2h, zer. 7 c REM 
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ſuch compenſation, as as they {hall deem nadie, 
and alfo ſuch cofts and charges, not exceeding ten 


- .. ſhillings, as SPI the merits: of the cauſe years _ 
bran Jul: THER the 5 „ gef, © 


By S. 12. "he juſtices may. give coſts not . 

12 ing ten ſhillings to the party proſecuted, if my 
yl nA the. LE to MP and vexatious. | 
obs 8. 3- notice. of the been tall be gen 
to e rn ſons i of. a FRIID4G 6 
| bibel, and fate. "_ 8. was if any. b ſhall ke the > 6 
| of ten days after ſuch notice given, to pay or ſatisfy 
11 ſuch ſum adjudged, the conſtables or church-war- 
10 45 dens, or one of them, ſhall. by warrant (1) undet 

f the hands and ſeals of, the ſaid juſtice, diſttain his 
goods, and after detaining them. three (2) days (if 

the mongy' together with the reaſop>ble Charges for 

making and detaining the. diſtreſs, be-not-tenderedor 

paid in the mean time) ſhall publicly (3) ſell.the 


1; 
= 


4. 85 14. » a 4 n! » 


ſame, and pay to the party complaining the ſum ad- 


judged, retaining to themſelves ſuch reaſonable char- 
ges for e 52 e as the faid ORE all 
133 E wiel fit. 


Diftreſs out of BY S. 10. if any tes againſt. 3 none | 


. Hall be obtained, ſhall remove out | of the We 
0 See che form oft, p. xcvi. xcvii. wa 
P (2) The diſtreſs Gall be detained not leſs than four Fe or more tha 


eight. Stat. 27 Geo, II. hay. 3 B. E. L. 498. 43.1 pP. 299. 

(3) And the boi may alſo deduct 58 reafoiable Prin of but 
the ſaid diſtreſs, returning the overplus, if any ſuch be, to the owner upon 
demand. Stat. 27 Geo. II. chap. 20. 3 B. E. L. 498. 4B. J. P. 299. 
dut then the juſtices cannot by 27 Geo. II. adjuſt the quantum of the charges 
of fale, as they may by 7 & 8 Wil. III. chap. | 6. ett. 45 the 41 of 
91 and pea the diſtreſs. 4 B. J. P. 299. 

& * 2 | 


| before 


11 

P | N 7 1 

INT RC 0 b Cr O N. ren | 
before the ſum of money {ball be levi ed; the juſtices 5 | 5 

who made the judgment, or one of them, ſhall cer- | j it 

tify the ſame under band and ſeal, to any Juſtice of Wh 1 

ſuch other county, who ſhall by his Warrant, order [ 1 

. lame to de e, Nt like manner. SO 1 

* by S. 9. 7. br perfon zer by" the aaa Appeal. | N q 
of the two juſtices, may appeal to the next ſeffions, : 4 | 


and if they affirm the: judgment, they ſhall decree the 

ſame by order of ſellions, and give colts againſt the 
appellant, to be levied by diſtreſs, as to them ſhall 

ſeem juſt and reaſonable; and no proceedings herein 

ſhall be removeable by certiorari, or otherwiſe; un- ei. 
leſs the title of ſuch 90 oblations or obventions 

ſhall be in queſtion. a eg 1 
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By 8. 9. every perſon who hall obtain any judg- AdjuScuiont | 
ment, or againſt whom any ſuch judgment ſhall e 
be obtained, ſhall cauſe the ſame to be inrolled at 
the next ſeſſions, for which 105 rde of 80 peace 
ſhall have one Rong (ENT Ak, VOY, 
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Complaint (0 fr Small 1 Tiba 6 on ; the 7 2 3 Pracedenta. 
| Wil. III. chap. 6. 8 


7 J. . an K. P. efquires, two of his eee, 

Juftices of the peace in and for the county of 
A. I. of —— in wh aid a * humbly « cem- 
Pons 


| That "A the ſaid as did, wr the ſpace 7 ten- 
iy days and upwards before the day of the date bereef,, 

demand of A. O. — in the pariſh f in 

the county aforeſaid, yoeman, the ſmall tithes offerings, 


” * 4 . 
W 4 2 A I F004 « 


— — 4 _— * _ 


(1) 4.B. J. P. 303, * 


1. if * 


I © 8 „ * 0 #4 
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INTRODUCTION. 


8 and obventions juſtly become due within * 
gears now laſt goſh, from | him the ſaid A. O. unte him 


the faid complainant, to the value of four pounds; and 
that be the ſaid A. O. did upon the faid demand tefuſe, 


and doth yet refuſe, to pay and compound for, and hath 


not paid nor compounded for the ſame, nor any part 
thereof : The . ſaid complainant therefore prayeth | ſuch re- 


. @reſs in the premiſes, as to you ſhall ſeem meet, and as 


to the law doth appertain. Signed the —— day of 
Inn MICA Ao 195 


1 4 


09 Summons for Small Tithe, # 7 & 8 


Wil. III. chap. 6. 


7 EREA 8 complaint in writing hath. been mad: 
unto us ——— two of his Mas 5 Juftices of 
the peace for the ſaid county, by A. I. of + in the 


ſaid county, clerk, that A. O. of — in the pariſh - 


of in the ſaid county, yeoman, hath for. above the 
ſpace of twenty days before the time of the ſaid com- 
plaint ſo made unto us as aforeſaid, refuſed to compound 
for, or pay unto him the ſaid A. I. and hath not yet com- 


pounded for, nor paid the ſmall tithes, offerings, obla- 


tions, and obventions juſtly due from him the ſaid A. O. to 
bim the ſaid A. I. Theſe are therefore to command you 


\ forthwith, upon fight hereof,” to ſummon the ſaid A. O. 
to appear befare us at the houſe of —— in — in the 
ſaid county, on Saturday the 


day of this preſent 
month of — at the hour of — in the forenoon of the ſame 
day, to anſwer unto the ſaid complaint. And be you then 
there to certify what you ſhall have done in the premiſes. 
Given under our bands and ſeals at - in the ſaid 


county, the —— day of =— in the —— year of . 


7— — 


Dy 1 
„ * ” \ 


(a) 4. B. J. P. zog. 
F 8 0 Order 


a 


2 rs 


INTRODUCTION. 


| (i) Order for Nn of "Small Titbes; an the 
7 & 8 Wil. HI. chap. 6. 95 


6 Weſtmoreland. , REAS complaint i in writing | 
i bath been made unto us ——= two 
\ of bis Miel * juftices of the. peace for the ſaid” county, 
by A. I. vicar. US the pariſh of —= in the ſaid coun- 
ty, that A. O. of in the ſaid pariſh of —— 
in the county uforeſaid, yeoman,” did refuſe for the ſpace of 
twenty days next before the time of the ſaid complaint fo 
made unto us as aforeſaid, to pay or compound for his ſmail 
tithes, offerings, oblations, and obventions,” ariſing in the 
faid pariſb ef and due to him the ſaid A. I. 
Mie therefore the ſaid Juſtices, bring neither of ur patron 
of the pariſh thurth- f aforeſaid, nor any ways 
TOON in any of the ſaid tithes, offerings, oblations, 
er obventions, having duly ſummoned the faid A. O. be- 
fore us, and having duly examined the truth and juſtice of 
the ſaid complaint upon oath, do find that there is july 
due from the ſaid A. O. to the ſaid A, I. the ſum of 
four pounds, being the value of the ſaid tithes, offerings, 
oblations, and obventions, become due within two years ' 
| loft paſt; and do therefore adjudge and order the afore- 
faid A. O. to pay or cauſe to be paid unto the ſaid A. I. 
the aforeſaid ſum of four pounds, and alſo the ſum of ten 
ſhillings, for the coſis and charges of the ſaid A. I. in 
proſecuting the ſaid A. O. for the recovery of his "es 
juſt dues. Given under our hands and ſeals at 
in the W. county, be day 71 in the 
apo of the reign of ——, 


Py oe rs —_ 
Ns DET IO . es ma 


ng. 


— — — ——— — 


FE ̃ ̃ ˙—... OTITIS 
— ES — — N 8 — Pres 
— = . — 


. — ———— x. 
— — 2 — * 
r — 
n r 
5 . 4 7 


— —2—— — — 


(1) 4 B. J. P. 304. 305. | OM 


— — — — — 
> EEG. 
IT — Lao” ES > F 


* 


rr - 
— a BSA Pot nr 


7 ? - 
\ i 
* 
f 
1 
= . 
| 
= 
4 
4 * 


—— y —— 
— 1 
r 
* ey ms —*ůů—— ——k 


— — 


* - as « Z a2 
5 n 
K — P WIG Tr wry” Woes Tere nnd ee 5 — — 
1 . * — Ae 3 r — 
— © « — — — 
—ñ — — 


— pm —— 
— — — 2 —— — 
— —— FO Ar 


ot 
9 
— —— 
— 
— SAMS — ISS EIS 
* _ 


2 a. 0 = — we bene a we — , vague) hore on. . AS» zz 3 N 3 

- — — of — — — — . = » 2 N 1 2 - & p 

n Wr . RR r 2 4 A 4 ; a het . $4425 e r Co \ 

— | 8 
* 5 _ —— 2 — pe — — — et 
= - * — rn — — 2 1 88 A 
. 2 . „ 6 — — 4 5 22 * 2 — 2 
= SEL 5 wy, —ͤů— rr 2 RNS 
— E : — e „ 2 * — — r n 2 
CT Ws — — — — 
—— I ey — - 
3 r ” . 
＋ ins . 
* 


. — 


— 
——— 
* 


” —ͤ—— — 
— ö a 8 
<— 3 ͤ —Åᷣ᷑ 2 —— 
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Weſtmoreland. 


| . 
INTRODUCTI ON. 


000 Digreh for Small Nirbes; en 7 E 3 Wil. 


III. hp. 6. 9 e 
Te o the conflable of — — . ſaid 
"county, and to the church» wardens 
of the pariſh of —— in the ſaid 
"TO end to every 7 them, 


| » I. vicar , the pariſh of = aforeſaid, 
in the county aforeſaid, A. O. of —— in the ſaid pa- 


riſb, in the county aforeſaid, yeoman, hath been duly ſun- 


moned to appear before us two. of his Majeſty's 


Juſtices of the peace for the id com,” to be examined for 


the non- payment of the ſmall tithes, br oblations, 


and obventions, due unto the ſaid A. I And whereas 


we the ſaid juſtices, being neither of us patron of the pa- 
riſb church of — - aforeſaid, abr any way interęſi- 
ed in + any of the. ſaid tithes, offerings, oblationg, or ob- 

s, have duly. examined the truth and juſtice of the 
ſaid complaint, and have ordered him the. ſaid A. O. to 
pay unto the ſaid A. I. the ſum of four pounds, being the 
value of the ſmall. tithes, offerings, oblations, and ob- 
ventions, become due from him the ſaid A. O. to him the 
ſaid A. I. within two, years next before the ſaid complaint 


fo made unto us as aforeſaid, together with the ſum of ten 
foullings, fer the ceſis and charges of the ſaid A. I. for 
' the recovery of his ſaid juſt dues; making in the whole the 

ſum of four pounds ten ſhillings, And whereas it appear- 


eth unto us the ſaid juſtices, that the ſaid A O. had due 
notice of our ſaid order for the ſpace of ten days and up- 


wards before the day of the date hereof, but hath refuſed 


to pay, and hath nat yet paid the ſaid ſum of four pounds 
ten ſhillings, nor any part, thereof: Theſe are therefore to 
command you jointly and ſeverally, that you, or ſome or 


wy »ü»“„ — 


(1) E. J. P. 305, 306. 
: | one 


js ne 4s upon the np in writing of 


the 


INTRODUCTION. 


one of you, do forthwith diflrain the grods and chattels of 


the ſaid A. O. and in caſe the ſaid ſum of four pound: 
ten ſhillings, together with your reaſonable charges of 
making and detaining the ſaid difireſs, be nat paid, or 


tendred to be paid by him the ſaid A. O. in [ four] days 


next after ſuch diſtreſt made, that then you do make pub- 
lick ſale of the ſaid goods and chattels ſo diſtrained as 


aforeſaid, and out of the money ariſing from ſuch ſale, 


that you pay or cauſe to be paid unto him the ſaid A. I. 


the ſaid ſum of four pounds ten ſhillings, and thereout 


alſo deduf? and detain your reaſonable charges of making, 
keeping, and ſelling the ſaid diſtreſs ; and if any overplus 
ſball remain, after ſuch payment and- deduction as afore- 
ſaid, that then you do render the ſame unto him the ſaid 


A. O. upon demand; Given under our bands and ſeals at 
in 


in the ſaid county, the — day of 
mY of - | 


2. As 10 Greet and Small Tithes, and . Church 
"., +46. .o_ from Quakers only, 


TR (s) is upon the ads of 7 & 8 Wil. III. 
chap. (2) 34. and 1 Geo. I. ſt. 2. chap. (3) 6. 
and the proſecution in this caſe may be, for any 
tithes or church rates, or any cuſtomary or other 


rights, dues, or payments, belonging to any church 


or chapel, which of right, by law, and cuſtom, 
ought to be paid for the ſtipend or maintenance of 
any miniſter or curate, officiating in any . or 


8 * 


i 


? — ——— 


(1) 4B. J. p. 300. 

(2) See this ſtatute at large in \ our appendix, p. 3a3z, | * 

(3) See this ſtatute ar large in our appendix, p. 1291 

(4) Stat, 7 & 8 Vil, HL. chap. 34. ſet. . | 
„ h Provided 
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Recovery of 
ſmall tithes from 


Quakers in par- 
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Complaint. 


INTRO DU OC TTLORN. 


Provided (1) the ſame do not exceed the value of 
ten pounds, | 


No (2) time is limited within which the tithes 
ſhall become due. 7 


Where any quaker ſhall (3) refuſe to pay or 
compound for tithes, any parſon, vicar, curate, fars 
mer, or proprietor of ſuch tithes, or any church- 
warden or chapel-warden, or other parſon who ought 
to have, receive or collect, any ſuch tithes, rates, 
dues or payments, may make (4) complaint to any 
two, other than ſuch as is patron of the church or 


chapel, or any way intereſted in the tithes, 


Upon (5) which complaint the ſaid juſtices ſhall 


() ſummon in writing; under their hands and ſeals, 


by reaſonable warning, ſuch Qualer; and after ap- 
pearance (7) or on default of appearance (the warn- 
ing or ſummons being proved before them on oath) 
they may proceed to examine on oath or affirmation, 
as the caſe may require, the truth of the complaint, 


—_— 


(1) 4B. J. P. 300. 
(2) Stat. 7 & 8 7/71, III. III. chap, 6 4. 


(3 Note, here is no number of days limited, between the time of re- 
fuſal and the complaint. 4 B. JI. P. 300, 


(4) It is not hereby required, that ſuch complaint ſhall be in writing ; 
but it will be more conformable to the uſual practice in like caſes, if the 


fame be in writing. 4 B. 7 k P. we” For the form of this complaint, 
ſee pot, p · evii. ] 


(5) Stat. 7 & 8 Wil. III. chap, 34. ſect. 4 


(6) 5K form, . beſt, p. ei. | 
(7) Stat. 7 & 8, Wil. III. chap. 34. 


„5 and 


5 = 


ju 


INTRODUCTION. xcix 


and to aſcertain and ſtate what is due and payable and _ 
by (1) order under their hands and ſeals, they may Ajudication. 
direct and appoint the payment thereof, ſo as the ſum 
ordered as aforeſaid, do not exceed ten pounds; 
and alſo ſuch coſts. and charges, as they ſhall think 
reaſonable, not exceeding ten ſhillings; and on re- 
fuſal to pay, any one of the two (2) next juſtices, 

by warrant (3) under his hand and ſeal, to levy the 
ſame by diſtreſs and (4) ſale, rendering the overplus, 
the neceſſary charges of diſtraining being thereout 

firſt deducted and allowed by the ſaid juſtice ; unleſs 

it bein the caſe of appeal, and then no (5) warrant 

of (6) diſtreſs ſhall be granted, till after the appeal 
* be determined. | 
Any 


/ 


— mo—_ 2 — 


(.) See the form, poſt, eviii. 3 


(2) It is obſervable here, that the ſtatute of 7 & 8 Wil. III. chap, 44. 
ſeQ. 4. limits the proceedings to the two next juſtices (not intereſted) 
and the ſtatute of 1 Geo. I. it. 2. chap. 6. ſect. 2. enlarges the ſame to 
axy two juſtices (not intereſted) as to the complaint, ſummons, and or- 
der, but reſtrains the diſtreſs to the limitations in the ſtat. of 7 & 8 Wil. 
III. chap. 34. ſect 4. that is, to one of the two next juſtices as aforeſaid ; 
which poſſibly may have been an overſight; for it may happen Hm, 
that neither of the two juſtices, who made the order, can enforce the 
execution of it by diſtreſs ; to prevent which inconvenience, it may be 
proper that one at leaſt of the juſtices complained to, be one of the two 
next juſtices (not intereſted), 4 B. J. P. 301. See pet, 1285, 


(3) See the Form, oft, p. cix. 5 
„ : 

(4) Here being no time limited for detaining the diſtreſs, nor charges 
allowed for keeping it, it may therefore be ſold AS Hides 48. . f. 


301 See Pen, 1284. 


(3 Therefore i it ſeemeth beſt not to make out, at leaſt not to execnts, 
the warrant of diſtreſs, until after the next ſeſſions, 4 B, J. P. JoT. 


See foft, 1234, 


(6) By fat. 27 Geo, II. chap. 20. which act in all other caſes gives 22 
Juftices of | Fence fewer, in their warrant of diſt.eſs, to order the goods 
_ bz | mn 
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Appeal. 


INTRODUCTION. 


"ay (1) perſon aggrieved by the judgment of the 
two juſtices, may appeal to the next ſeſſions, where, 
if the judgment ſhall be affirmed, they ſhall decree 
the ſame by order of ſeſſions, and give coſts againſt 
the appellant, to be levied by diſtreſs and fale, as to 


them ſhall ſeem reafonable; and no proceedings 


| Cortiorari. 


herein ſhall be removeable by certiorari, or otherwiſe, 


unleſs the ticle of fuck tiches ſhall come in queſtion, 


| It ſhould appear 


that the tithe to 
tithes, is really 
in queſtion, be- 


* foica certiorari 


iſſues, to re- 
move an order 
of two juſtices 
made on ſtat. 
1 Geo. . ſt. 2. 


chap. 6. ſect. 2s 


\ 


— 


Rule obtained j in M. 1755 to ſhew cauſe, why an 
order of two juſtices, made upon ſeveral Qua lers, 
(for payment of Ks: pe the value of ten pounds 
to the curate of a ctiapel)- and confirmed at the ſef- 
ſions, upon an appeal from it, ſhould not be quaſh- 
ed, together with the _ of ſcſhons confirm- 


ing it (2). 


% 


On 26 November 1757, M. 31 Gee, II. cauſe was 
ſhewn, the order of ſeſſions was given up as not 
maintainable; but the original order was defended. 


To this original order four exceptions bad been 
taken, which were now 3 and were as 


follo W: 


1. It is a Jaint order made on different perſons for 
diflintt non-payments of different tithes; whereas 


there ought to have been a diindt order on each (3). 


— 


difirained to be detained for a certain time, not leſs than four days; the 


' tithes and church rates of Quakers (although not thoſe other dues and pay- 


ments) above mentioned are excepted. 4 B. J. P. zor. See pe, 128 5. 
61) Stat. 7 & 8 Wil. Il. chap. 34. ſet. 5. 


(2) nnen gs 34- and 1 Geo, 6 6. 
ſe. 2. 


» (4) The ed of two different families of * by one order, was 
hokien bad, though the pariſhes were the ſame, Between the pariſhes of 
Chawton and Compton Martin. 1 Stra. 471. 


2. The 


INTRODUCTION. + of 


2. The title is in queſtion, therefore the juſtices 
Have no juriſdiction ; the exception in the (1) act is, 
<« unleſs the titles of ſuch dues, tithes, or payments 
ſhall be in queſtion ;” and theſe words, © unleſs, 
Oc.“ extend to this whole clauſe ; and are not confin- 

| ed to the granting a certiorari only; and this fact of 
the title being in queſtion appeared, as was alledged, 
upon the granting the certiorari, in the preſent caſe, . 


3- Non conflat that the two juſtices who made this 
original order, are“ neither patron nor intereſted in the 
tithes,” but 1 Geo. I. ſt. 2. chap. 6, ſect. 2. requires 

that they ſhall be neither one nor the other; now they 
ought expreſely to aver, and bei (negatively) & that 
they are not or elſe they have no juriſdiction by the 
very words of the act; the juriſdiction being given 
to any two or more ee &c, other than. inch 
as, &c. "DW © £ S 15 


2 — Se. 2 — — — 
n n n 1 F ** 


4. It dees not ſufficiently aſcertain and ſtate what 
is due and payable by the defendants, or, at leaſt, (2) 
for what the reſpective ſums are due; (3) one ſum 
is one ſhilling and ſixpence, being due to the curate, 
not ſaying for what; another is, my the value of - a0 
 theirancient cuſtomary payments,” another i is, four | 


. ae — 


. 2 nnn 2 


— — Ren 


r "WH 
me * 


N 3 88 Se 
> «> — 


. FONT ET pp ͤ ͤ .. n  DIEE F n P —— D 


a 
ſhillings being ancient Er payments. | 
! } N 
ö | 
This order was made on the aQt of x G . (ar. Ci 
2. chap. 6. ſect. 2. which extends 7 & 8 Wil. III. 4 
(1) Viz. 1 Ges. I. ſtat, 2. Chap. 6. ſect. 2. 1 Bur. Rep. 1 7 85 a 4 
(2) Yee flat. 7 & $1771, In. chap 34. ſect. 4. which act requires the | f 
latter. 1 Bur, Rep. 486. Ti 
; C i 


(3) This objetian is not ſupported by the set. 1 Bar, Rep, 486 + 
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INTRODUCTION. 
chap. 34. ſect. 4. to all payments to miniſtexs or cu- 
rates, officiating it in churches or chapels (1). 


Anſwers to theſe objeQions : : the ſubſtance of his 


defence againſt them was fully ſufficient, if true; 
for the fir fi was denied to be material, and the three 


wr to be well founded. 


The matter af. this motion being mentioned again 


upon an adjournment, the, court inquired whether 
ehe return of the certiorari was en 


20 Mansfield ſaid 10 had called for, oa * 
the affidavits made for obtaining the certiorari, and 
upon ſhewing cauſe, Mr. Juſtice Deniſon mentioned 
a (2) caſe upon a certiorari to remove an order made 
upon the act of 7 & 8 Wil. III. for payment of ſmall 
tithes; where Lord Chief Juſtice (3) Pratt, thought 


that where the RIGHT was in queſtion, ſuch caſes . 


were never intended to be the ſubject of that act of 


parliament ; he ſaid, this was only ſpoken from a 


note, which he had ſeen; but it ſhould ſeem to be 


| right (4) and true; and the rather from a (5) caſe, 


Mu 


_— — IA TC. od © De Stag 


(1) See ſtat. 7 & 8 Wil. III. * 34. ſect. 4. which extends * to 
zithes and church rates. 1 Bur. Rep. 486. 0 


(a) The Ring againft Furneſs, K. B. E. 6 Ce. I. 1 Bur. Rep. 486, 


(3) Father of the preſent Lord Camden, len preſident of his Majefty' s 
moſt honourable privy council, 


(4) It is right and true; at leaſt Sir James Burrow has a manuſcript _ 


note of the ſame caſe, to the ſame effect, or ſtronger; for Sir James.s 
ſays ( By the Court, The deſign of the ſtatute is only to give a ſpeedy re- 


medy for ſmall tithes, where the right is agreed, 1 Bur, Rep. 48 ö. 


g. 


(5) The King and Furneſs beiog mentioned 3 in 1 54 264. x Bur. 
Rep. 486. 


3 5 : | where 


w! 
on 


CO 
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where an order for non-payment of ſmall tithes made 


on7&8 Wi. III. chap. 6. was quaſhed, 


Adjourned to H. 31 Gee. II. 


court, 


| He began with ſtating the two (1) aQts, the for- 


mer relates only to great and ſmall tithes, and church 
rates, and is temporary; the latter makes it perpe- 
tual, and extends it to any tithes or rates, or any 
cuſtomary or other rights, dues, or payments, belonging 
to any church or chapel, which, of right, by law and 
cuſtom ought to be paid, for the ſtipend or main- 
tenance of any miniſter or curate officiating in any: 
church or chapel ; and both acts direct, that the 
proceedings ſhall not be removed into any other 
Ar, unleſs the title ſhall be in queſtion,” | 


The act was made in favour to, and for the eaſe 
and benefit of QUAKERs, and to ſave them from 
troubleſome and expenſive proſecutions; but it never 
meant, that a mere ſcruple of theirs, or an 0BSTINATE 


withholding of the tithes, ſhould be any hindrance to 


the matter's being determined by the juſtices of peace ; 
this would haye fruſtrated the very intention of the 
act, which meant to give this juriſdiction to the juſ- 
tices in that very caſe where the real right and tit e to 
them ſhould not be in diſpute between the parties. 


Then his Lordſhip directed the affidavits, on which 
the certiorari was granted, to be read. 


+ * 


It was therein ſworn, on the part of the defen- 


dants, That the defendants controverted the title to 


—— he 


Lo a. — a} — 


(1) Viz, S:at. 7 & 8 Wil, III, chap. 34. and 1 Geo, I. fiat, 2. e. 6, 
Re: h 4 | the 


Lord Mansfield now delivered the opinion of the 
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INTRO DUCTION. 
the tithes, before the juſtices,” and alſo, ** That the 


title to the tithes was then, and at the time of nin. 


the laid . really i in mer af 


The juſtices had notice to ſhew cauſe again che 


certiorari. 


— 


On ſhewing ſuch cauſe, five old inhabitants of 
the chapelry ſwore by their affidavit, ** That ſuch 
cuſtomary ſtipends or payments have always been paid 
to the curate by the land-holders{ without any ſort of 
ſcruple or objection, except lately by the Duakers,” and 
10 other perſons diſpute it; and theſe five perſons 
alſo ſwear, ** That they believe them e be due; and 


that the former owners of thoſe very lands (which had 


been purchaſed about four years ago, by theſe Qual- 
ers) did pay for then, as other perſons did, in the ſaid 


i chapelry,” and theſe Quakers purchaſed the lands as 


fubje to ſuch payments; theſe are the affidavits 
* which the certiorari was granted. 


Nou, if the general allegation *“ of + the Quakers 
comreverting the tithe,” and the conſequential aſſertion, 


That the title was in queſtion,” (without any fur- 


ther particulars, or ſhewing at all upon what foot they 
eontroverted the payment) ſhould be eſteemed a ſuffi- 


cient ground for removing the orders, it would put 


a total end to theſe acts of parliament, and evade the 
very deſign and intention of making them, 


For the Quakers might pretend, that they are 
obliged in conſcience to refuſe or controvert the pay- 


ment of theſe demands, and conſequently to queſtion T 


and deny the right to receive them ; now, this is the 
very thing the acts mean to provide a ſummary re- 
medy for; the intention was, that in ſuch caſe, the 

1 6t 


1 
2 
4 
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INTRODUCTION: 


Per. e N | | | 


Their aſſidgyits are gene 88 That they contro- 
verted the title, and that it was really in queſtion ;* 
whereas by the affidavits/made by the five old inha- 
bitants, it is very plain, that the former owners of 
 thele very lands have always paid, and that theſe 
"Quakers, who are the ſubject of this order, have ne 
pr to diſpute it, upon any other foot than their 
own general ſcruple to pay any demands of this nature, 
which theſe acts are, for their own eaſe and advantage, 
calculated to compe them to do, in a method the moſt 


gentle and convenient for themſelves, (who ſcruple to pay 


R. without compu fon.) 


We are all ation as tothe merits of the $68 
that the title is net fo controverted, or /o in queſtion, 
as that the juſtices can be precluded from juriſdie- 
tion, or their order to be regularly and properly re- 
moved into any other court. 


And we are all of opinion, that the ule for tho 


certiorari having been. made abſolute, and the return 
thereto having been filed, ought not now to ſtand in 
the way, and prevent our coming at the real juſtice 


and merits of the caſe; for if the certiorari ifſued im- 


provide, we can order it to be * and the return 
to be taken of of the file. < 


There have hack (1) ſeveral jnftances of this; 2) 
one was, where on order of two juſtices was appealed 


—_——— 


9 


17 Sir Fame Buyrero ſuppoſes Lord Manyfeld meant the caſes of 
(2) The King and Eizabrh Nichol, E. 38 Geo, II. B. R. and 
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from; and before-the time when the appeal ſhould. 
of courſe have come on at the ſeſſions, a certiorari 


was brought to remove the order; and becauſe the 
certiorari was brought before the time of hearing the 
appeal was come, the certiorari was quaſhed, and the 
return taken off the n | 
| The ( J) other was a certiorari to remove an in- 

dictment from the Old Bailey; and it appearing to 


this court, that they could not give judgment, but 


that the /-/ſions of oyer and terminer at the Old Bailey 
ought to doit; the like method was taken, and it was 
fent back to the court below, for them to pronounce 
the 1 | 


Therefore, upon this caſe, we are all of opinion, 


that the writ of certiorari be ſuperſeded (quia in- 


provice) the return taken off the fle, and the order 
n c 

His Lordſhip added this hint, to be aus in 
future caſes of this ſort, viz, that upon all orders of 
this kind, the great' and materia] point muſt be, 
« Whether the title to the tithes was really in queſtion, or 
not; and, if any, then to what point of time.“ The 
difcuſſion of which queſtion, and its determination, 
vide poſt, p. «+ the King againſt Waleffeld and 
others, H. (1) 31 Geo, II. X. B. 1 Bur. Rep. 485. 
3 B. E. L. 501, 502. Cunningb. Law of Tiches ſd 
4 B. J. P. 30x, 302. 


1 
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(3) The King and Govers, E. 28 Geo, II. B KR. Bur, Rep. 439. marg. 


(.] 8 February, 1758. 


Complaint 
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_cvit. 


Gn (1) for Quakers T; bes on the 7 & 8 i 


Will, III. chap. 34. and 1 Geo. * 1 5 
chap. 6. . 

O J. P. and K. p. Eſquires,. twa f his Majefy's s 
juſtices of the peace for the county of ——A. I. 


rector of the pariſh church of 
[as the caſe ſhall be] humbly complaineth : 


That A. O. of ——— in the pariſh aforeſaid, in the 
county aforeſaid, yeoman, being a perſon commonly called a 
Buaker, hath refuſed to pay unto him the ſaid A. I. or to 
compound for the tithes, and other . dues, and pay- 
ments belonging to the church e aforeſaid, and 
juſtly due to him the ſaid A. I. from bim the ſaid A. O. 
The ſaid complainant therefore prayeth ſuch redreſs in the 
premiſes, as to you ſhall ſeem meet, and as to law doth ap- 

| pertain, Signed the day of —ĩ in tbe 
year - tom | | 


Aa (2) of « a Quaker for 2. W on the 7 2 8 
W. III. c. 34. and 1 Geo. ſtat, 2. c. 6. 


Weſtmorelan d. The conſtable of * 
6 laid ann f 


HEREAS PT clerk, . of the pariſh 
church of , in the ſaid county, hath com- 
plained unta us J. P. and K. P. Efquires, twaq of his 
Majeſiy s-juſtices of the peace for the ſaid county, that 
A. O. of , in the pariſh f aforeſaid, 


in the county aforeſaid, yeoman, being a perſon commonly 


called a Duaker, hath refuſed to pay unto him the ſaid 


A. I. or to compound for the tithes, and other rights, dues, 


and payments belonging to the church of aforeſaid, 


E erereees wy 


(2) 4 B. J. P. 305. 


00 4.8. JF. 306. 


in the ſaid county 


; is oe | 


. oe 


ﬀ 
. 
H 2 
Ge, 
V. 
. 
l i” 
1. 
x 
7 
10 
{x 
q 
[ 
f "| 
4 
5 
7 


a. * 
Ip 


e 8 
. ²˙ — ot 
ne "a 2 


r 
3 


8 
* „ 
n 
* AT 


Sn 


8 
P 


ee 


* 


_ 


INTRODUCTION. 
and juſily due to him the ſaid A. I. from him the ſaid 
A. O. Theſe are therefore to require you forthwith to 


| Jonny. the ſaid A. O. to appear before us at the houſe of 


„ in , in the ſaid county, on Saturday the 
— ay of this preſent 1 month of — -, at the hour 
of = „ in the forenoon of the ſame day, to anſwer 
"wnto the ſaid complaint. And be you then there to certify 
what you ſhall have done in the premiſes. Given under 
our hands and ſeals at in\ the ſaid county, the 
—— oy of — in LY eno—_— . of the Wig 


Rag 5 


Order (1) for Naters Titbes, on the 7058 W. II. 
c. 34. and 1 Geo. flat. 2. c. 6. 


Welimoreland, I H R EAS complaint hath been 


made unto us 


„ Itvo of his 


Majeſty 5 Juſtice of the for 3 county, by A. I. 


vicar of the pariſh of — 
A. O. of the pariſh of 


in the ſaid county, that 


refuſed to pay to, or 10 compound with him the ſaid A. I. 
for his tithes, and other rights, dues, and payments, be- 
longing to the church of - aforeſaid, and juſtly due 


unto bim the ſaid J. A. Vi therefore the ſaid juftices, 


being neither of us patron of the pariſh church of 
aforeſaid, nor any way interefled in any of the ſaid tithes, 
rights, dues, or other payments, having duly ſummoned the 
faid A. O. before us, and having alſo duly examined the 
truth of the ſaid complaint upon cath, do find that there is 
juſtly due for the ſame from the ſaid A. O. to him the ſaid 
A. I. the ſum of ten pounds, and do order and appoint the 
aforeſaid A. O. to pay, or cauſe to be paid unto him the 
ſaid A. I. the aforeſaid ſum of ten pounds. And we d 
4005 order and appoint the 8 A. O. to pay, or cauſe 
zo be Chana unto him the Ju A. I. the further ſum of ten 


— — 


#4 09043. P. zo. 5 
. - ſhillings, 


% 


= aforeſaid, in the county 
aforeſaid, being a perſon commonly called a Duaker, hath 


FCC m 99% WA. A. 


INTRODUCTION. 
hilllings, for fuch cofls and charges concerning the premiſes 


| as upon the merits of the cauſe do appear to us juſt and 


reaſonable. Given under our hands and ſeals at —, 
in the ſaid county, the day of , in the 
* of the reign f 5 


Diftreſs (1) for Quakers Tithes, on the 7 3 
"Wil UE 5: 34, 1 Geo. flat. 2. c. 6. 


Weſtmoreland. } To the conſtable of 


WW 7 EREAS upm the complaint of A. I. vicar 
of the pariſh church of , in the ſaid county, 
A. O. of t, in the pariſh aforeſaid, in the county 
aforeſaid, yeoman, being a perſon commonly called a Qua- 
her, hath been duly ſummoned to appear before J. P. and 
K, P. Eſguires, two of his Majeſty's juflices of 1 the peace 
in and for the ſaid county, to be examined for non-payment 
of his tithes, and other rights,” dues and payments, belong - 
ing to the church of = aforeſaid, due unto him the 


| ſaid A. I. from him the faid A. O. And whereas the 


faid juſtices, upon examination thererf, _ have by writing 
under their. hands and i ordered him 1 the ſaid A. O. 
to pay unto the ſaid A. I. the ſum of ten pounds, for ſuch 
his tithes, and other rights, dues, and payments as aſore- 
ſaid, and moreover the ſum of ten ſhillings, for the charges 
of him the ſaid A. I. in recovering the ſame, making in 
the whale the ſum of ten pounds ten ſhillings, And whereas 
it appeareth unto me J. P. Eſquire, being one of the ſaid 
Juſtices, and alſo being one of the two next juſlices to the 
pariſh church of — aforeſaid, in the county afore- 


ſaid, not being patron of the ſaid church, nor any way in- 


terefled in any of the ſaid tithes, or other rights, dues, er 
payments, that the ſaid A. O. hath had due notice of 
the ſaid order, but hath refuſed, and dith refuſe to pay, 


and hath not paid the ſaid ſum of ten pounds ten ſhil- 


— ETSY 


(2)4 B. J. P. 308, zog. ; 
| lings, 


1 


proceſs for tithes 
in the fpiritual 


Contempt after 
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lings, nor any part thereof : Theſe are therefore to FI 
rixe and command you, that you do forthwith levy the 


aforeſaid ſum of ten pounds ten ſhillings, by diftreſs and 


fale of the goods and chattels of him the ſaid A. O. and 
out of the money ariſing from ſuch ſale, that you do pay, 
or cauſe to be paid unto him the faid A. I. the ſaid ſum of 
ten pounds ten ſhillings, and thereout alſo deduct your ne- 


' Cefſary charges of diſtraining. And if any overplus ſhall 


remain, after ſuch payment and deduction as aforeſaid, 
that you do render the ſame unto him the faid A.O. 
| Given under my hand and my at 
county, the = — of = , in the 


of the reign of 


year 


3- As to Contempts of MESNE and other Proceſs 
For Titbes, in the Ecclefiaſtical Court. 


I (1) the eccleſiaſtical judge ſhall, for any con- 
tempt, contumacy, diſobedience, or other miſde- 
meanor of any defendant, in the caſe of tithes, make 
information and requeſt to the juſtices of peace of the 
ſhire where the offender dwelleth, to aſſiſt him to or- 
der and reform any ſuch perſon ; two of the ſaid 
juſtices (quorum (2) unum) may cauſe the perſon to be 
attzched, and commit him to ward, until he ſhall have 
found ſufficient ſureties to be bound to the King by 
recognizance, or otherwiſe, to give due obedience to 


the proceſs, proceedings, decree, and ſentence of the 


eccleſiaſtical court, where the ſuit ſhall be. 


If any (3) perſon, after ſentence definitive given 


againſt 4 in the eccleſiaſtical court, ſhall obſti- 


—— 


— 


(1) Stat. 27 Hen. Ni nee 20. 
I 2) See next page. | 
1955 (3) Stat, 23 Hen, VIII. chap. 7. 


in the faid 


nately 


nat. 
or 
tice 


cer 


tic: 


fou 
wil 


- | 


7 


of ts \ 
= 8 - 


INTRODUCTION. 
nately and wilfully refuſe to pay his tithes, duties, 
or ſums of money adjudged for the ſame; two juſ- 

_ tices (quorum (1) wunum) may, upon information, 

certificate, or complaint in writing by the eccleſiaſ- 
tical judge, cauſe the party refuſing to be attached 

and committed to the next goal, till he ſhall have 
found ſufficient ſureties, by recognizance or other- 
wiſe, to perform the. faid definitive (2) ſentryge and 
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judgment. 1 
. 6. Appeal. of > | s 
Upon the whole (3) it is obſerveadle, that the bees 


meaſure of right in the eccleſiaſtical courts by the Lee 


canons, and in the courts of ( 4) equity, by the f 1 2 5 
f equity. 

rules of equity, (without much regard to the ca- 

; nons) is very different, which may cauſe confuſion 

in theſe reſpects; in the former caſe, the laſt reſort is 

to the delegates ( 5) ; in the ls to the _ of (6) 

Lords. 

8 TV; 0. ; | 


—_ ** 8 


Vas N 2 — 


(1) Quorum 1 unum (from theſe words in the Latin commiſſion, c quorum 
unum efſe volumus ), for thoſe of the quorum were wont to be choſen 
ſpecially for their knowledge in the laws; but learning being now greatly 
advanced and improved, fince the firſt inſtitution of the office of a juſtice 
of peace; this diſtinction is not of much uſe, for all or moſt of the juſe 
tices are at this day equally affigned to be of the guorum. See ſtatute 
26 Geo. II. chap. 27. and 7 Geo, III. en 3 B. J. P. 18, 19. 

Gr, Spir. Bank. Laws, 302. n. N | 7 


(2) 4B. J. P. Fs 
(3) 3 B. E. L. 463. 


(4) Vix. The Chancery and Exchequer ; for the caſes in n theſe courts, . 
and fully reported by us, ſee our a table e to this 
volume. 


(50 This is the RP. court of appeal in all eceleſiaſtical 3 theſe 
judices delegati, [3 Black. Com. 66. ] are commonly called delegates, lac- 
cording to the language of the civil and canon law) on account of the 
ſpecial commiſſion or deleg ation they receive from the King, for the bear- 
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v1 Objervations on 3 ſpecial Caſe if Tithe, 4 
decided in Fever of the Clergy, "oY the - 


preſent Reigy, 


4, De » not rich Men a 5 and FI you $f WO the : 
8 Judgment (1) Seats ? „„ 


＋ 4 ESE obſervations are made on the following I 
A moſt important, new, intereſting, and au- ; 
- thentic cauſes, all determined in favour of the par- 0 
ſion, and in the court of EXCHEQUER (ex- ' 
cept Devir and Lord Brownlow, which was heard in 

Chancery) ; they were all affirmed in the Houſe of p 
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Lords, (except Travis. and Whitehead, wherein the 
decree of . the Exchequer was reverſed on appeal) and 
all the ſaid cauſes have happened, within the laſt 
ten years, of his n 0 reign. . | „ 


S IS at ag! 


The cauſes alluded to are, 85 


2 Bret and Chaplin, p. 620, 643. 

2. Allet and Wilkinſon, p. 728, 790. 
3: Lloyd and Mortimer, p. 745, 786. 
4. Travis and Whitehead, p. 762, 799, 875. 
5. Dr. Beſworth and Limbrick, p. 809, 934. 
6. Devie and Lord Brownlow, p. 847, 101 EF. \ 
7. Adams and a p- 965; "A. 
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ing and . any e 1 B. E. 1. wes and they are 
_ appointed by the King's commiſſion under his Great Seal, and iſſuing 
eut of Chancery, to repreſent his royal perſon, and hear all appeals to 
him made by virtue of flat. 25 Hen, VIII. chap. 19. See 8 Elix. 
| chav. 5. 3 Blackſ. Com. 67. This commiſſion is uſually fillad with lords 
ſpiritual and temporal, and a chief and puiſne judge of the courts at 
Weſtminſter, and doctors of the civil law, See 1B. E. L. 56. 3 Black, 
Com. 66. 4 
(6) See our Chronological Table,” prefixed to this volume, he 


| the caſes on appeal. | 9 
(x) St. James ii. 6. 5 e 8 
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1. Bree 


1 RTRODUCTION. 


, Bree and Chaplin; p. 620, "—_ 
1 wg order” to convince the impartial -and” wehen 


diced part of mankind, how inveterate the enemies of 
the clergy ut} I ſhall take leave to ſtate to them, 


x4 11 23 


_ Firs the nature of this ſuit, pigs e A periodical f 
(x ) publication, not indeed of any authority, and for 
that teaſon, perhaps, of more ex tenſive circulatian a- 
mong thoſe, who are only to read, in order to believe, 


as fe of them haue any Rl unters! is printed, 
* be miſrepreſented ; and 


52 wal a3 Nen 


' Secondly, we ſhall lay Ps the! e, eb. ; 


ae from the true caſe itſelf, as may in ſome 


meaſure how an complexion of this litigation, 


en its own colours; and * 0 % % % 88 


Firſ 5 Rbf writer conſidets the above caſe, 


as one of the ſhameful diſputes 1 that have ariſen 


between the clergy and laity "of late; n to o the 


eternal diſgrace 0 of the former.” 5 | U od 


N * * 
i . 1 1 ” 1 * * Joh * 


Ke In lieu of: vithewin Kind: (fays he) ee 
1 + as ancient as the reign. of Queen Etzabeth, 
for the owners of large eſtates to agree with the rec- 


tor- or vicar, to pay him a certain ſum, by Way of com- 
mutation. or compromiſe; but as theſe: commurations 


might be made à fraudulent batgain, between the. lay 


impropriatar of lands, and the rector or vicar, for 


the time being, 4% thi le ning the valut of | the' be- 


nefice, to the ſucteſſors of the prieft,, à ſtatute was 


made to render thoſe commutations null and void; but 


it was always underſtood, that though no incum- 


bent could enter into a commutation contract, that 
ſhould bind his ſueceſſor, yet every incumbent might 
EY ze wi * een ep ts r _ 15 0 : 


fy FL 
v4 ” 


2 a 


* I * . E 2 2 


9 * 


09 Ye the cc ; Memoirs of the - Right Hon, 1 kul Bathurf,” 


* W for July 1782, | f 
8 I | Ts his 


* 
. C. ˙AAAAAAA SEWER 
ET — cor SR EE. | 
f 3 
* 


=? — — 


1 
— 407 2 
5 


— en 
of he n 
Ac 


Lo 4: 
8 


PPPPPFPETPTPTPTTTTTcc 
8 = W —— RR 

— 2 

P 


BE. 
— — 
D 


9 ——— — 


T r ee EEE oe 


3 6s — _ # — 
—— wr 2 — 7 


n 
— 


— 
— . rs 6 3 
— 


— y N 


INTRODUCT:ION.; 


his natural life, or of his holding the benefice, ſuch 
By rompromiſe, in lieu of tithes, as. he ſhould wk 
| Neuer n 33 5 
TH Meat ot. oy wd 1 ; 

10 However about the year 1777, (continues this 
informing writer) a Mr. Bree, the rector or vicar of | 
an obſcure parifh (we believe in Eſſex) where there is 
no church, nor any parochial duty performed, but the 
pariſhioners are obliged 10 go three miles to the next pariſh 

church, and to "requeft the miniſter of it, to chriſten, 
marry, viſit the fick, and bury their dead; this Mr. 
rer, after having accepted, for ſeveral years, the ſum 
of FIFTEEN POUNDS yearly, in lieu of 
| ttithes, and regularly giving receipts for the ſame, to 

1 the owner of a manor in the ſaid pariſh (being the 
ſame ſum his predeceſſors had received upwards of two 
centuries) thought proper, upon receiving informa- 
tion, that a Mr. CLARKE had purchaſed the 
eſtate, and laid out twelve thouſand pounds upon the 
improvement of it, ſuddenly to demand tithes in kind, 
which, if we mne ms were valued at two hun- 
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_ io 0 LA R K E hn, W the es, 

| a to an eſtimate of the out-gyings, in 
which FIFTEENPOUNDS were charged 
as a commutation, annually paid to the parſon, was 
ſtartled at this demand, and refuſed to comply, upon 
which refuſal. Bras ſued him, and obtained a verdi@ 
[decree, J. R.] in the court of Exchequer, by which 
CLARKE: . Himſelf 8 in age to allow 
_ PRO: VP c en : 15 


TE CLARKE ae che cauſe by FARE to 
the Houſe of Lords, where the decree of the Ex- 
chequer court was affirmed, Earl Mansfield having in- 
formed 
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formed the lords, that however Vell Hiſpoſed their 
| Jordſhips might be, to grant relief to Mr. CLARKE, | 
in this (1) hard caſe, it was impoſſible to fly in the 
face of the ſtatute of Elizabeth, which; abſolutely;pro- 


hibited all commutations ; but his. latdibip, and ſeveral. 
other noble lords,clearly ſaw, that the ſucceſs of Bree. 
would open a door to the inſatiable cupidity of the, 


| clergy, and occaſion feuds, animoſities and Jay 


throughout the kingdom; he declared, that if any.” 


noble lord would bring in a bill to. prqvide for the 


clergy} in à mode more ſuitable to 5 dignity of 
their office, than tithes, it ſhould e his N 


(20 rok. >. 10 N od bf; 5 „ een 
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Sccondh, we will . to ay before the „ 


ſuch extracts from the real caſe itſelf5, as will in ſome 
meaſure ſhew, how erroneous and falſe, the writer 
alluded to is, in his account of the caſe under conſi- 


deration, and yet, that notwithſtanding all his errors 


and falſity, be has, though moſt unde/ignedly, (as may 


be ue U dan aces, by in favour-of ons 


e 0 et e 


But 1 maſh! to 1 a. 1 outſet, the;very 
groſs . ignorance of this magazine 3) lawyer, in as 


much as he appears to me, to be an entire ſtranger even 
to the technical terms of that ſcience, the juſtice of 


942 


which he i is Ie to arraign. ſo hs and d that too 
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(2) See Iitrod. xli, xlii. | 


(3) This lawyer verifies th es of two vow emioent 3 of 
the profeſſion, for Lord Coke ſays, that ** trafent Fabrilia fabri, in Pref. 


to 3 Rep. and the late Sir James Burrow, that ( it would be great pity | 
bo leave the deciſions of courts of juſtice,” filled 2 as the pteſent are; to the 


lznorant, erroneous, and falſe reports of news papers, monthly e 
ans, apd collectors for bookſellers.” 4 Bur. Rep. 2 584. 
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(3) See our obſervations on hen caſe of Trevi and II hitebead, poft, | 
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= IN IND u ON. 
| in the aAbuſt of one of the moſt uſeful bodies of en, 


in x the three kingdoms.” 8 ON $7 : e 
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_ > Phe'terms" I allude to, are contin ans un 

miſe; for the writer muſt mean Ti he has w_ _ 


8 ing) compoſition. | oy n Ga, ; 5 SIO 0 | Hope" Ki 
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- His Mount is alfo — er- 
roneous, for the cauſe never came before the court, in 
the (1) year- 1777; the writer confeſſes he does not 
khow, Whether che parfom was RE CT OR- or vi- 
car; he was the (2) former ; che name of the de 
fendant is (3) CHAPLIN, not Clarke; the coun- 
9 ty is (4) LINCOLN, not Eſſex. | 
—_—_ SOIT ft 4c . Se 
The Conſtrudtioh of the laid fatue bf _ 2b. 
zabeth, mentioned iti the faid periodical publication, 
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ordinary might alienate the poſſeſſions of the church; 
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INTRODUCTION. _ 
court of Chancery and Exchequer, have underſtood and. 
expounded the act by a'rgaxim of common law, that 

 recheſia molisrari non deterioruri polo,» and have been 
of opinion, that the legiſlature did not intend to 
prevent exchanges or bargains, by which ſucceeding in- 
cumbonts might be bensfited ; for ſtill there are remain- 
ing upon the records of both courts, many idee 
both. (2) before and after the decree in qusſtion, of 
decrees eftabliſhing*the_ like agreements againft the 
feveral lay parties; their heirs, executors, and admi- 
nifiraters, and againſt the incumbents, and their ſuc- 1 
oeſſors, (as the caſe is) nont of which, before tibe 
preſent (a) were ever impeached by the ſubſequent 
decree of a court of equity; and this practice con- 
2 tinued, until, by the frequency of parliament, it be= 7 
eame more convenient to have ſuch agreements. eſta- 
n by the (3) $9 FILE wt 41 | 
I ts ts Boot gt rind N F 
460 This practice eannot di Cans 05 tet 
the great perſons, Who fat in both courts, had, upon 
the conſtrüctiom of the act of. parliament, beœen of 
opinion, that it was not contrary to law, to eſtabliſh 
ſuch an agreement, upon preguant proof made, thar it f 
was for the benefit of the church; and to give the act of \ op 
"Queen Elizabeth a different expofition, will not only 
conttadict the opinions and acts of the judges # 
both courts; but, in this caſe, 'Ufturb an uninter- 
rupted quiet enjoy ment of lands and tithes for a 
century and-upwards, and may have the like effect 
upon other parts of the kingdom? 
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INTRODUCTION. 


As the parſon was rector, and his antagoniſt in 
this cauſe, (1) owner of tg thouſand acres of land in 
the pariſh ; the obſcurity of the pariſh does not ſeem 
very evident; the defendant himſelf admitted the. 
parſon's right to eccleſiaſtical (2) dues, it is not 
therefore probable, that 15 parochial duty is performed; 
_ conſequently, all the inconveniencies-the pariſhio- 
ners are ſaid to be put to, from this rectory being a 
finecure, muſtabe conſidered as* merely ideal; but 
beſides, Mr. Chaplin did not think fit to make theſs 
complaints any part of his caſe on his appeal, whence 
I preſume to contend, that either they were not true 
in fact; or, if they were true, not at all relevant 
to the caſe in the dernier Fins. | 3 

The parſon” 8 right to dthe of wks lets FIR | 
pends on their being barren, or cultivated z muſt 
not the queſtion therefore, in every ſuch caſe, en 
turn on (3) improvement ? and is it not admitted by 
the owner Chaplin, that he had laid out twelve 
thouſand pounds upon improvements, and that the 
tithes in kind thereby, were encreaſed in value to bye 
hundred pounds a year | R Sole 

42 ? 
Wy OY as to the enfants O anno, for a great 
number of years, in the acceptance of ſo pitiful an 
annual ſum of money, as (4) fifteen pounds ten ſhil- 
lings and one penny half- penny, in lieu, full ſatis- 
faction, and compenſation of all tithes whatſoever, 
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(0) P. 630. 
(2) P. 621. 


(3) See the caſe of Sauer and Tory, under T. 22 & 23 Ga. It, 
Pe 445. 
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offerings, oblations, abventions, and other eccleſiaſ- _ : 


tical dues, poſſeſſions, and (1) rights whatſoever; 
the ſame anſwer may be given, as to the length of 
time, that was given to the obſervation made reſpe&- 
ing the validity of GENERAL (2) WARRANTS, 
which obſervation was, that they had been unim- 
. peached, and ſubmitted to, for near a .century, and the 
anſwer that it was therefore 'high time hey ſhould 
be ſuppreſſed ;** ſo it was, that ſuch a pittance ſhould 
be refuſed ; but it (3) appears beſides, that this 
| temporary ehmpalielon was at the time when 
made, and originally accepted, the. full value of the 
tithes of the rein,. | 56167 
27011 ed 1 „ e 
The parſon obtaining 4) a ew | in io court of 
Exchequer, by which the pariſhioners found a loſs, in 
* obliged to pay tithes in future, and that de- 
eree affirmed on (5) appeal, ſeem to be rather cir- 
cumſtances i in fayour of the arſon, than otherwiſe. 


iF cannot 8 theſe roms without adding 
another obſervation, which is, that Earl Mansfield, 
Lord Chief Juſtice of England, informed the Houſe of 


Lords, chat however diſpoſed their lordſhips might 


be to relieve the appellant; and though his was an 
hard caſe, Trar IT WAS TMPOSSIBLE TO rr IN 
THE FACE oF TUB Eu... 2 OMe: 


But 1 3 that the writer is SS in 
_ affigning the above, as the reaſon, upon. which: the 
chief juſtice urged the lords, to affirm the decree of 
the court. of Exchequer, in favour of the parſon ; ; be- 
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0) p. 85 0 


12) See 11 St. Tri. 376. W i be 
(3) F. 625, | 
(4) P. 62, 637. 
(s) F. 657. i 
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conſider as rather a+ more reſpectable authority, 


"than that animadverted on) it was, the not being 


in proof, nor appearing, that the church's ſuc- 
ceeding incumbents would (1) 0 n t ex- 
e or er in nen | 


$$ * inn 


＋ his cafe, 4 may ba en ohferved, will con- 


y vince gentlemen of landed property, that inadeguze 


payments in lieu of tithes in kind, though certain 
and uniform, and al ſo acquieſced ander from ancient 
times, and notwithſtanding ſuch payments have been 
preſumed to be, and conſidered as ſanctified by act 
of parliament, and in conſequenee of this national 
faith and credit, various purchaſers and marriage 


ſettlements made from time to time; that yet, 


the ſucceeding parſon may demand tithes in kind 


of the heir at law, whenever they exceed in value 
the ancient payments, by means of modern improve- 

ments, or otherwiſe; and that too at any _ 
| however remote period and aue of time e 


"Me Ate and nume, p · - 28; 8 74 1 


i _Pariſhioner (3) takes adyantags of the 1 
of the parſon's predeceſſors, and of his conſiderable 
influence over the pariſh, by reaſon of his large pro- 
perty therein ; part of which he illegally obtained by 
'uhl4wfully deſtroying the land-marks of ninety acres 
of gong land N ad of which ee to 
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(x) 2 Black. 988 321. And fo fays the Magazine Lawyer himfelf, 
See the italic part of p. exiii. 


(2) See p. 629, 630, and our remarks 6 on the cauſe of Ligd and Mor 


timer, poſt, p. exxi. 


(3) p. 729, 730. 8 1 81 > 
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andy according” to the above extract from theſe | 
ſheets (which, without much vanity, I preſume to 
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INTRODUCTION: 5 
0 the rectory).5 and appropriating them to bis 


in an evaſive and falſe (2) anſwer, ſuppotted by cour 


tradictory (3) evidence; in reſentment of which pro- 
ceedings, the lords gave the parſon one hundred. and 


eee ne e, eee 
3. La and Mariner, P- as; 786. 


1 1 
** 92 


This caſe is very ſimilar to that of Bree p 19 2 


ch, for it ſeems the pariſhioners wiſhed their 


rector to accept fix pounds a year, as a maintenance, 
(6) when the tithes were proved to amount to ſeventy 
(7) feven pounds & year, becauſe that ſum had been 
wrongfully accepted by ſome of his predeceſſa 
long ago, as above a century before (8) 3 


pariſhioners defeat even their own defence, 3 OH 
they produce a compoſition, and yet alledge, that no 


tithes were originally due to the parfon (9) whereas it 


is impoſſible, a compoſition (which is in lieu of thus) | 
could at any period of time have been made, 8 
tithes were ever dur; and afterwards they-contradidt 


this alſs, and ſay, the parſon had a right to tithes 
(10); 2. 5 the lords were of opinions as before, 


Wi. 


8 4 lets a $a Za&53 IE a. Shred, 
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( P. 732, 733· ä | 1 
G, * . 


(4) P. 1 
5 (50 Ante, p. exiii. | 

(6) P. 746, ES | 5 N > 4 255 
(7) P. 760. 

(8) P. 749, 783. 


(9) P. 757. 1 
(16) P. 759 7 
. that 


own uſe; it appears, that this opulent pariſhioner 1 
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INTRODUCTION: 


_ that no acquieſcence under a temporary compoſition, 
was in any ſort concluſive or gy on a ne $ 
(r) {ucreiſor,:r x > 


6 


4. e 155 Whitehead, are oa 7095 \ 87 5. 


This is a very extraordinary, and moſt ſingular caſe 


indeed; for we learn thereby, that one vicar died 
(2) inſolvent, and another lived upon (3) charity, 
"that the income of the vicarage, though, opulent 
and extenſive, did not amount to (4) thirty-five 
oy” a yur 7 $0 

' +Although the court of Ticket ( 9 vinanimouſly 
reed an account of the tithe hay demanded, and, as 
lt ſome of the defendants, with coſts, in as much 


as their own defence had been clearly (6,) falſified, 
and the tilt-penny modus in queſtion, had been proved 
in the cauſe, to be a recompence for the tithes, whol- 


1y uncertain, and fluctuating in its amount, ſhifting 


according to the occupation of the lands, liable to 
de reduced to a ſingle penny, if not to be totally an- 
nihilated, and therefore impoſſible to be ſupported as 
a legal payment; and, as againſt another defendant 


the account was directed, without coſts, in conſe- 
quence of his having ſet up a defence upon the true 
ground of the caſe, as fairly as he could, to give 
himſelf a tolerable chance for (7 e | 


feng. | | * 
(2) P. 763. g 

(3) f. 763, 76 1 | 
(4) b. 764 | e 
(5) F. 775 1 


(6) P. 881. | £ F 


(7) P. 775, 785. . 
However 
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—— 
n 
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However upon the appeal to the lords, they were 
pleaſed to reverſe the above dectee, becauſe (it is pre- 
ſumed) the parſon, in order to ſupport a bill as 
vicar for tithes in kind, muſt prove his right to ſuch 
tithes, either by Gibing an actual (1) endowment, or 
by (2) preſcription or ( 3) uſage; and that the parſon 
in this caſe had not produced or proved any actual 
endowment of the vicarage, nor given any evidence | 
of the tak Ps or receipt: of any tithe. hay in kind, by 
any of his predeceſſors ; and the lords ordered the 
tilt-penny modus to be tried at law, becauſe the evi- 
dence given of it on the depoſitions in the court of 
Exchequer, was unexpected, and a ſurprize upon the 
pariſhioners, and ought not to have been admitted, 
there not being a word ſaid about f it in the bill, nor 
was it therefore put in iſſue in any manner (4), 
ſo that the pariſhioners had no opportunity of 
making any defence, or contradicting the par- 

ſon's evidence relating to it, or of croſs examining 
any of the witneſſes ſo produced, as to the appl ca- 
tion of the ſaid. tilt-penny (5). modus. | 


I have read of hard caſes in the books, ſure this ſcems 
to be one of the deepeſt impreſſion; for let the reader 
only conſider, that the parſon in this inſtance, did not 
ſue, till after ſeveral ineffectual attempts had been | 
made by him, to obtain his tithes, by amicable offers, 
both of reference and (6) arbitration ; ; let him next 
calculate the enormous expences that muſt attend a 
| cauſe, in which..a commiſſion to examine witneſſes 
E (7) days, the original hearing of the cauſe 
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©). P. 74, 418, 513, $76, 1016. 

(2) F. 376, 1016. | 

(3) P. 525, 876. | 
(4).P. 377. | Folds 
(5) F. 784, 785, 377. 

(6) P. 764. 

(7) F. 764. See 215. | Th 


(3) fix 


1 008, 218. hy; 7550 2: 


(7) P. 806. 


1NTRODUCT.ION- 


ix (1) days, (2) the rehearing four days, beſides the 
* ee the 
19% ee e ee ET TT En 


motion. for it { 5 * add to 


The court ot”  Bxchequer” was, -unanimous in 
their decree for the parſon, having previouſly 


given their reaſons at large, and alſo over-ruled 


frivolous objections made by ſeveral pariſhioners, 
one for want of parties, another in. reſpect of the 


competeney of ( 5). written evidence, andy third to 


"the (6) juriſdiftion of the court; nor muſt a remark 
reſpecting this laſt objection, which fell with ſome 


ſeverity from the court, be forgot, Viz. 60 That i it was 


proceeding much too er to endeaurur to ſerve a particular 


Cauſe, by advancing fuch defrines, as, if received, would 


fet aftuat a great part of the property of the Kingdom, and 
Yevive bitigations, which have been for ages con ſidered as 


its 


arreſt, under t. he e fanfiion of the decree of thus (7): caurt.“ 


489 . 5 SALUD 191 $$ 9? 


Sure it was DO caſe tor the parfori not to ſac- 


beef da an appeal, like the prefent, following two 


hearings in the court below, of ton days continu- 


_ ance, and 1109 utanfhous deerces, after fix months 


mature deliberatien, in favour of the parſon, for 


that cheſe ſpecial Lrcuriftances of delay, litigation 
"ws an avon hay IR nen, * he creat park ef- 
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pars” 799 · NT | | 
(4) P. 881. The proceedings i in this cauſe make 44. one hundred 


and ſeventeen pages of theſe Mertz, ſee p. 76 & 983, 8875 896. 


* 
v8 \ 'w 12 * 1 
5 7 


(5) P. 784. 


(6, P. 805, 5 «776 


2 
* 


22 g rA AS 


forts 


(3)P. $15, $25, my On HELEN 


(5) P. 524. 


f B r d U - 


forts of indwigüalt, preſuinitig therſelves injured, 
and ſeeking redreſs as) to betray the determined pur- 
poſe of a powerful combination, proued in the cauſe, 
to harraſs, and if poſſible. to Nor he an 150 un- 


er on of the church,” n 


5. D.. nian, and laufen, Pp: 859, 930 


N 81 * 


1 this ent many eiicumſtances of doch and un- 
fair practice were (2) evident; for: the tenants af a 
noble peer of the realm frequently put che milie 
milked for tithe, imo unclean or unyholeſome veſſels, 
and ſometimes had put runnet or other ingredients 
therein, to injure and ſpoil it, at otber times had 4 
permitted pigs and dogs to drink up the ſame, before 
the whole milking was over, aud oftentimes per- 
mitted ſuch; pigs to get into the veſſels, wherein 
ſuch milk was placed, and to wallow therein, and 
alſo. bad., encouraged and permitted ſeveral por 
perſons to take and canty away ſaid tithe milk, 
before the cows were all fully (3) milked; and 
this too aſter the lord and his dennnts had rejected 


41 


an offer made by the par ſon, of, conſenting - to ger 


cept a ſum, at the rate of twa fhillings and four. 
pence in the m—_ as 2 I for all K 


tithes. 


Leon 


1 8 by the 13185 this cauſe, 


Ve 
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That the ſervants were told by their e Gat 
the N ys was s the 6 Devil's ( 5) 6 > 
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INTRODUCTION. 
That (1) a chamber-pot of urine was; emptied 


into the tithe milk, and the fever 1 * 
for doing it. 


: That the tithe milk was ſpoiled by pigs, Jung. 


Lord Paste ſteward declared upon oath, that he 
received orders from his lordſhip, to acquaint his 
tenants, that i in caſe any ſuit ſhould be brought a- 
gainſt them by the parſon, relating to his tithes, 
that his lordſhip would bear them harmleſs, and pay 
the expence of it, and that the ſteward acquainted 
the:tenants whe ve ora that t (2) his n did 


8 Pay them . er e al „ 9 1 


4 


- ; ROT 4.4 #9 FY1 128 4 
2 7818 { RY 1 f *: 1 46 - 4 (1. > / - 4 1 : 


rod 1 bs rl Exchequer canis on "this part of 


een s caſe, (which was previous to their pro- 
noancing their deeree in his favour, and with coſts 
too on account of the (3) oppreſſion that appeared i in 
the cauſe againſt the- parſon), that “ he Bi i/tory and 
complexion of this cauſe might be collefted from the evidence 
of a noble lord's bailiff ; that the purpoſe of ſetting out 
the tithe of ſo many different per ſons in one und the ſame 
evming, or time, the court declared was too obvious for 
them' to be miflaken in; that the noble lord's bailff had 
gravely told his lordſhip? s tenants, that he was ordered 
zo charge them to * no 88 but his er ed 


. 0 
. 


8 
* 5 : — _ VWF EE x, * — aan * 
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n 1 


(33 p. $29, "oh | 


(3) And yet one e of the 3 aſſigned by theſe periihioners A on their 
appeal to the Houſe of Lords, why the parſon ſhould not have his tithe 


+ milk, in the manner he contended he ſhould, is conceived in the following 


remarkable expreſſion, wiz, ©* That the parſon will thereby acquire a pow- 
er, where the farmer bas incurred bis reſentment, of injuring and OPPRES 
2186 18 * taking SS tithe i in kind, See p. 936, _ 


of 


$153: & 


| e concerned in, or conſenting 1% fa it.“ 
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INTRO DUCTION. 
of what he underſtood to be the letter of the law, to 


unjure the parſon materially in his right, as well as to diſe 


treſs him as much as poſſible, in the exerciſe of that right, 
the court papa was. à plain trick, diſgraceful to the 
adviſer of it, and reflecting na honour upon any. of * | 


'& Devie and Lord Brownlow, ei. 1071 5 


Ansther peer of the realm, belby? brought into a 
court of juſtice by a parſon, for uon payment of his 
tithes, inſiſts, that he is not bound to take any no- 
tice of the parſon's (2) demand; and being ordered 
to anſwer the bill, puts in more than one (3) inſuſi- / 
cient anſwer, and that too after an informal plea ' 
had been over-ruled (4); and even in the peet'e 


_ otherwiſe unexceptionable anſwer; he diſputes not 


only the validity, but even the very exiſtence,as well 
of ancient endowments, as alſo of grants, although 
the right honourable defendant thereon founds his 
own right and title to diſpute that of the parſon; 3 
he forces him to the proof of his claim, not only 5 
to the tithes really in diſpute, but likewiſe to all 
tithes belonging to the vicarage, not proved to have 
been legally granted or taken from the rectory, al- 
though all the tithes had been uninterruptedly en- 
joyed as part of the vicarage ; and the noble defen- 
dant refuſed to admit, that the parſon was intitled to 
any tithes whatſoever, and put in iſſue the whole of 
his claims, as well under ancient endowments, as 
under the ſaid (5) 1 | 


—— * 


' — wm—aes 
FF - _ 


(% P. "331, $32, $43, 344. 
(2) P. 1 85 

(3) P. 858. 
6 


() P. $53, 3859. 99 872 
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Such was the treatment two e vicars b of 
them a doctor in divinity) met with from pariſhioners, 
peere' of the realm; ; the former was moſt indecently 
abuſed and groſly inſulted by the fervants,dependants, 
and. vaſſals « of a nobleman, and at his particular in- 


| Nance and requeſt ; and the latter very effentially | 
injured in his property, as well as unprecedently 


opprefled by. the enormous expences and tedious de- 


lays, from the vaſt (1) length of the proceedings, he 


was put to, by another right honourable opponent ; 
however theſe ſheets ſnew what a juſt and ſpirited re- 
ſentment, a court of juſtice was pleaſed to expreſs, at 
ſuch ſbawefyl pervertion of the law, in what an un- 
fayourable paint of view, the Excbeguer held them 
up in, with what proper ſeverity the barons re- 
proved, with what e . treated the 
bee „ 5 


Abe iſſue dirsg 5d (2) in this cat, "OY 3) 


with every poſſible advantage to the parties, and to 
Juſtice, a full ſpecia} (4) jury of gentlemen at- 


- ſtrnged the trial, (which employed two whole days), | 


many of whom had taken a view of the layds, 
aut of which the tithes in queſtion aroſe; the 


parole teltimony was almoſt a in fayour of the 
ns parſon. 


The noble (6) defendant howeyery was pleaſed to 
en to . en, ee (7) far a new trial, 


* — 


— nen e one e e theſe ſheets, 


(2) P. 8 59, 861, 872. 

(3) P. 861, 874, 1086. 

(4) P. 961, 1086, 
. (5) P. 1086. 

(6) P. 361, 0 — 
(7) F. 101 104 


* 


upon 


pon 


8 


: INTRODUCTION. 


| upon a ſuggeſtion and allegation, that the ( 1) * 


(2) admitted a great deal of modern evidence on the 
part ef the 4 NOT ADMISSIBLE, and not only 
REJECTED ADMISSIBLE EVIDENCE on the part of 
the noble defendant, but refuſed many queſtions of law 


to be debated, and that the; jury, under ſeveral APPARENT 
| (3) MISDIRECTIONS of the Jaid NE: found a a ver 5 


dict for the par ſon. YL 


Tbe Lord Chancellor RY refuſed to . a 
new trial, but not till after four days argiment by 


counſel (5) ; and after the noble . appellant had been 
called upon by the court 10 leave with the Chancellor, 

any title (6) deeds or documents in his poſe fron, tending 
to ſhew, that the matters in queſtion, bad not been 
fully inveſtigated by the jury, or that any evidence capable 
of throwing further light on the objects of i inquiry, had 
not been laid before them, nor, till after the chan- 


cellor had poſtponed OY dis decretal ren 
fifteen (7) months. | 


Notwithſtanding duch ee DR the 
noble defendant in equity and at law, appealed to 


his peers, upon general ſuggeſtions of the miſdi- 


rection of the judge, in points of law (8), (inter alia) 


in admitting and (9) allowing various papers, not 


ſigned by apy perſon, as evidence, though the ſame 
was oppoſed by the nave lord's counſel, 


2 — 2 


— . nn 


(1) Mr. Juſtice Wi , p. 861, 17. 1015 2017, 1041, 1086, 
(2) P, 374. 

(3) P. 2012, 1023. 
(4) P. 1011, 1042. 

(5) P. 1041, | | 

(6) See p. 161. n. 1 

(7) P. 1011, 1045 · | | 
(8) P. 1022, 1013, — 1018. 
bp hey 1013. yt 
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INTRODUCTION. 


As this right honourable peer appealed againſt 
a verdict, obtained by the parſon, from the voice 


p of his country, and that verdict confirmed by the 
lord chancellor; I think the appellant's obſervation 
would have applied rather more forcibly to his 
own proceedings, on the preſent occaſion, than 


to thoſe of the reſpondent, which was, that (1) 


| as the queſtion in iſſue had been already repeatedly 
tried, and concluſively determined againſt the parſon, 


 he.ought not therefore to have oppoſed a claim | againſt the 

tenor of their deciſon, and we may add, by cbnclud- 
ing, that there was no reaſon to ſuppoſe any more 
light could be thrown.on N Ts by 


further proſecution. . 


Hh his cauſe uad * e in courts of 
juſtice, almoſt nine (2) years, and the proceedings 
therein, within a few pages, were yoluminous, even 
as. thoſe, in that of Mbitbead (3) and Trevis, and 
rather more (4) expenſive, but attended with the 


very material and diſtinguiſhing circumſtance, that 
_ the charges fell on the noble peer, and not on 


the poor parſon; however, as the nature of the 
right of both parties, ſeemed to be the cauſe of 
the vaſt length of the proceedings, this we pre- 
ſume to ſurmiſe, to be the reaſon, that the lords did 
not affirm the decretal order of the <ourtof Chancery, 

in in eſtabliſhment of the Jaw, with coſts. 


TTY * 292 1 


(1) P. 1064. f 5 42 
(2) P. 871, 1096. Toe before, p. exxviii, 2; t { 


TX% 


13) See before, 4+ exxive ls 


| (4) The parſon was at the eres of « copper plate my See 
e 


3 


Y, 
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INTRODUCTION. 


75 2 and Hinds 8 es 992 


we took e in our (1) obſervations on the 
= of Bree and Chaplin, to animadvert on the ſtate 


of that cauſe, given in a periodical publication; 
which ſummary, writer delivers himſeif to the Folio = 


ing kl in TIF of this 1 


3 * * * mean time, vichae proſecutions were : 
ſet on foot, in. the neighbourhood of London, by the 
rectors and vicars of pariſhes, where nurſery men and 


gardeners s have hot houſes, and valuable plantations, 
to recover tithes in kind, upon expenſive products; | 


and inſtances the above cauſe of Adams and Hewit, 
having been decided by the barons of the Excheguer, 


in favour of the vicar. of Kenft ngton, and that it was 


decreed, that peaches, melons, pines, and all other hot- 
houſe plants, and exotics, and all ſhrubs, ingrafted 
trees, and nurſeries, are titheable in kind, whatever 
expence may attend their cultivation ; and concludes 
with a ſacrilegious parody, of the one of the invo- 


cations of the litany.” 


This blaſphemous 3 it is preſumed, is to 
ſupply the omiſſion of the following circumſtances, 


and, in our opinion, rather material; viz. that the de- 


eree of the Exchequer was affirmed (2) by the lords; 


that Doctor Waller, vicar of Kenſington, took great 


pains for an amicable ſettlement with his pariſhio- | 
ners (3), previous to this ſuit being commenced, 
and for that purpoſe, he agreed to accept leſs by 


(2) See . 2003. | 
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INTRODUCTION. 


| forty pounds a year, than what the doctor had been 


accuſtomed to, though that was infinitely below the 


real value (1), received under the old (2) compo- 
ſition for tithes, in lieu of which it was given; 
that the bargain made with the parſon was fo bene- 


ficial, that his leſſee, upon agreeing for an affign- 
ment of the original leaſe, had actually for his in- 


| tereſt under the ſame, ſixty guineas a year more than 


the rent reſerved ; and further, that every leſſee, as 
well as the parſon himſelf, were very deſirous of ac- 
commodating the pariſhioners, as to the matters in 
diſpute, in the moſt friendly and reaſonable man- 
ner; but all terms and offers of that ſort, were to- 
tally diſregarded, and SOR rejected. 


May we not Selen the exteſtchliiary conduQ 
of ſome perſons, in the cauſes of Doctor Boſworth 
and Limbrict, and of Devie and Lord Brownlow, as 
much more alarming in another point of view, 
than as merely « diſtreſsful to particular ſons of the 
church; in that it greatly affects and endangers the 


religion and morality of the country, for re- 


ligion and (3) law do ſtand together, and mutually 
uphold each other, and are concentered in their 
original and end; they both come from God, and 
tend to God; and as religion, ſo the law, was given, 
ut cives faciat bonos, ſaith the philoſopher; and there- 
fore the law, in a Chriſtian ſtate, is not only con- 
venient, but ſo neceſſary, that no ſtate can ſtand and 


8 — 
— * 1 * 
, , * 
> % 7 


-- (1) Seep. 973. 
(2) P. 966, ways 


(4) Sir Harbottl Grimſlone (Maſter of the Rolls, in che! reign of King 
Charles the Second) his Preface to Sir George Croke's Reports in the time of 


Queen Elixabetb. 
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Aouriſh without i it; hence i it is, that where Kalten 
doth find a due regard, a conſcientious practice, 


and the law a willing ſabmiſſion, and a chearful 


obedience 3 there, if any where in the world, the 


prince. will be gloriout,.” and the en ern. 5 
Again, 


a \ 


cc That che monarchy ot England i is not now cops 
ble of being ſupported, but upon the principles of the 


CHURCH of England, from whence it will be very 


natural to conclude, that the preſerving them both 
firmly united together, is the likelieſt 9255 for your 


(1) Majeſty to > reign « over your ſubjeAts. ” 


« The religion by [7M eſtabliſhed, | is ſuch a, vital 
part of the goyernment, ſo thoroughly woven and 
intermixed into every branch of it, that generally 
men look upon it as a good part of it too ſince that, 
and the government of the church, is ſecured to 


them by the ſame proviſions z ; fo that it ſeems that, 


next to treaſon'' againſt your. facred perſon, an in- 
vaſion upon the church ought-to be- watched and 
prevented by thoſe, who have the honour to be en- 
truſted in the publick adminiſtration, with the ſtrifteſt 
care and diligence, as the beſt way to preſerve Jour 


1 2 [44 4. x 2 rn nern 8 2 
2 
— 


Wr N * 7 # Yi A 3 3 


60 See the Preface to Lord Chuncelier' Clarendon „Eider of the 


Civil Wars, during the reign of King Charles the Firſt, addreſſed ta 
- Queen Anne, at the commencement of the preſent century, This hiſtory 
has met with that reception in the world it deſerves and 1 think the 
publick never was enriched with a nobler piece, in reſpect either of the | 


ſubjeQ or the method ; it is the hiftory of ſuch a rebellion as no age can 
ever equa}, no nation parallel ; for it was a rebellion beautified with the 
colour of law, and adorned with the cloak of religion; upon which ad- 


vantages it thrived ſo well, that at length it grew too ſtrong for both ; ; 


being conceived in a long ſerevity of peace, and fed with the liberal 


hand of plenty, it abhorred at firſt the uſual methods of fury and confu« 


fion, nor ftarted out immediately into blood and ruin. See N. te 
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2 are, even in this work, ſeveral expreffions, high 


INTRODUCTION. 


perſon and, | government in cheir jut dignity and 


But to retüth: whit it be too much to ebend, 


that encouragement from illuſtrious characters, to 
> vilify and abuſe the ſons of the church;hath not been 
the leaſt cauſe of the preſent contempt for religion, 


morality, and good order among mankind ? ? the con- 


duct alluded to, among t the pariſhioners towards their 


paſtors, eſpecially when not only approved, but en- 
couraged by thoſe, whom they think (and ſure have 


reaſon to think ſo) would not abet ſuch behaviour, 


if it was wrong or improper z for my own part, from 


the few obſervations I have been able to make on 
the feelings of mankind in general, but of the in- 
ferior part and lower claſs of them in particular, 


nothing, in my apprehenſion, ſo firmly cements re- 


ligion, morality, and good manners, the eſſence (as : 


is ſeen) of every well regulated government, as 2 
proper reſpect towards all ſuperiors, . and maſters, 
and i in a more eſpecial manner, e thoſe m0 
bave the cure of ſouls, - 


* b L 4 H #1 — *x 4 
” 3 1 © Lt; 4 75 
an 


"Indeed, it cannot but be ee that 


ly 
derogatory to the moral charactert of - thoſe wha 
made them, and which, I much fear, has greatly 
tended to Wenne yy een 1. now kreat- 
ng of. 5 


Theſe es are W to a 3 in the 
" opinion of the compiler, not to mark them with a 
ſeverer epithet; we take leave to point out the fol- 


lowing, in order to juſtify our cenfure, viz. ** as the 


par ſon has DONE the wok Kk, and this was but in nature 
of (1) WAGES ;” again, . Tithes are the reward for 


a a 4 2 6 
9 * 


* 


(i) See Dowdeſwell and Harier, T. 11 Vill. III. p. z. 
4 : x | 1 1 


7 INTRODUCTION: 


the trouble and. care, the parſon takes 'of the. Souls of bis 
pariſhioners 3 in which caſe, the LABOURER is WORTHY, * 
his (1), HIRE (2); a ſingular application this ſure of 
a text of ſeripture, from the mouth of a lord cban-. 
cellor, and more ſo, the chancellor alluded to, be- 
ing Lord King, characterized as a religious man, and 
enrolled, even by a dlergyman, ( (Doctor (3) . | 
among the Moraliſts of. the. age. e # 


I ſhould efteem this publication, as 1. 82 
occurrence of my whole life, ſhould it but occaſioy 
an attempt to reformation, which I moſt devoutly 

wiſh ; and as fincerely believe, that nothing is 
more likely to ſtem the torrent of illiberal treat- 
ment of the "clergy, than all ranks of people, 
ſeriouſl. and reſolutely holding ſuch behaviour 
as unpardonable, in thoſe under their controul, 
viz, their children, apprentices, ſervants, depend- 
ants, and domeſticks of all denominations ; and to 
repreſent the abuſe of the Divine, as A very high, 
breach of religion, morality, obedience, and duty, 
and that, as ſuch, it will be conkidered,, animad- 
verted on, and puniſhed. 


VII. Vindication of the Clergy, uy: the is: 
ion caſt on them, on account of their Ain far 
Nile. 


. Twill plead (4) his cauſe, that Jufrred the wrong ( 5); 3 
bear ye the defence, which I make now unto you (6). 


In proceſs of years, the incomes of the poor pariſh 
prieſts, vere. — ak * the arbi- 
— u — 
05 Labs x; 7. 1 Tim. 1 
(2) Chapman and Monſon, H. 3 Ces. u. Fe ug 1316, 
(3) In his Deſcript, Chart Biogr. 
(4) Ferem, Ii. 36. 
(5) 2 Cor. Vit, 12. | 
(6) As xxii 4 „ 1 
N ke „„ | 7 E trary - 


url ; 
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trary proceedings 97 their warts; and more 


| particularly of the opulent, and powerful part of 
them; that they were obliged to have recourſe to 


courts of juſlice, and demand of the judges there, 


| af kenn the _ og eee in wan. 


J 


The 3 py PET" i 4 effe@tual re- 


lief, Meſminſter- ball fo chearfully afforded," and 


which was affirmed to them, by the wiſdom, ho- 


nour, and integrity of the peers of the realm, in the 


Houſe of Lords ; z theſe circumſtances attending the 


deciſions, are, of themſelves, to me, a ſufficient, 
and the beſt vindication of the parſon's conduct, as 
to the ſuits inſtituted, for the weder of tiches. . 


The litigant pariſhioners appealed to the . 
reſort of the kingdom, in vain expectation, that 
eithet the poverty of the parſon, or influence in this 


ſupreme judicature, would infallibly baffle all ef- 


forts of the clergy, to obtain juſtice, and eſtabliſh 


their rights, and in the end prove together nu- 
gatory, and totally abortive. | 


Hannon. to proceed ; ſeveral-ſolemn determina- 


tions, recorded in the courſe of theſe ſheets, muſt 


convince the moſt ſceptic reader, that the rector de- 
mands his tithes, as his legal property and (1) inhe- 
ritance, of common (2) right; and the vicar by vir- 


tue of his endowment,or by preſcription or uſage ( 300 


a. TY 4. * 


Ru FRI ww 5 
. — * * 5 o 7 


* * _ 


(1) Numb, xvili. 21, 24, 46. 2 Black, Com. 30. 3 Black, con. 88. 
Smith and mT 15 Geo, II. p. 397. 


(2) Who receive the- office of priaftbosd, have 2 1 
to take tithes of the people, according to the law. Hebr. vii. 5. Nebem. 


Xii. 44. Corporation of Bury and another, and . * 12 Geo, II. 


Pe 373· 8 ag 
(3) Fes eta. cxxili, | 


and 


tt 


IN rA ODU TI 0 N. 


and hi conſequetitly: they both have ſeverally an 
reſpectively a moſt juſt, equal, and apparent claim, to 
the coercion of the (1) civil power, to recover ſuch 


their lawful dues ; as much as any heir of the king 5 


dom, when the poſſethion or enjoyment, of any part 
of his paternal, « or "re Fond is 1 detained” 
feng on” 1 28 7 e 


HERE Bn e e ee e ee 


$o that the DE aur i raiſed 1 0d this tHe! 


verend order of men, cannot have originally pro- 


ceeded from want of, or defect in, their title to fuch 


ble opinion, bath been the ſole cauſe of their inju- 
_ rious treatment for the indiſputable clearneſs of 


„ the clergymens title ts tithes, hath” occaſioned all 


the malevolent complaints made againſt. them, 
| which have been propagated by deſigning men, in- 


tereſted to vilify theſe ſacred characters, in order | 


to conceal their own iniquitous practices, put in ure, 


for the ſhameful purpoſe of cheating, and 2 5 


this holy body, of the only ſubſiſtence provided for 


them, and which ! is allowed Wiſh, both A the . 


of God and man. Es OP WON, 


oy 
1 „ . 4 4 * 4 K " "+2 * 7 4 
a Af » 7% : £4. Ng et A nie FI Di 


* very (2) Nasbel gentleman, Janes himfelf to 8 


te following (3) eB, on the preſent ſubje@, | 


* 


4 Vicars uſually come. into their livings, unae- 
quainted with the particulars of their legal incomes; 


ö moſt of which are ſaxall, and many quite inſuffici- 2 


A 


— A * 2 1 3 , EF 


Li 


— _—— 


(x) See Iatrod. iii, n. 
) Dede Dcr. . 


(3) 1 B. E. L. 23, 74+ 8. 


demands; no, the very contrary, in my moſt bum- | 
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INTRODUCTION, 


ent; whence they age, ſometimes, tempted to demand 


more than their dues; but oftner, they who ſhould 


1 take advantage of the i ignorance or doubt. 


eſs of their mipiſter, concerning his rights, and 


refuſe. to acknowledge them; if he ſubmits. to take 
what they. ate willing to allaw him, de lives in 
ſtraits and contempt; if he conteſts the matter, his 


people become 1 againſt him,for ſom time, 


e e e 


"The caſes. that bars been, (1 e * ob- 
erved upon by. us, ſeem to afford ample inſtances of 


the yerity, of what was advanced by the learned Dr. 


Ducarel,. Ac the beginning of his preſent majeſty's 


„ 


"The ond intereſted i individ vals, 8 that ſome 
of. the clergy, ,. in more enlightened ages, began to 
ſee | : through the deſigns, of their enemies, and dif- 


covered what . was pretended to be exaction and 


extortion, w as "really 3 ſubſtraQtion, of tithes, they 
eſumed 9 1 talk of their own right, and of the im- 
poſition of their pariſhioners ; ; this ynuſual language 
and conduct in the parſon, began to alarm ſuch of the 
pariſþioners, as. knew themſelves guilty. af the en- 
croachments, | laid to their charge 3 they. therefore 


found if neceſſary t to call in ſome powerful auxiliaries, 


to countenance and continue this work of iniqui- 


ty; : PotTs $ therefore and PA INT ERS, were im- 


medi iately enliſted, under the banners of perſecution, 
and were mean and baſe enough; to let out their ta- 


lents, and to proſtitute their- art, in the- infamous 


cauſe of libel, treachery, deceit, and injuſtice, 


(1) See ante. + cxili, cxx, exxi, cxxli, exey, CXXT}, cxxvii. exex). 


(a) 1 B. E. L. 75: iy | 
Even 


It. >. 


inrroDtcrion, 


Even the clatended (1) POPE hath given us 2 
ſpecimen of his ſplenetic attack on the clergy, as will 
appear from the following paſſage, which though not 
a direct, ſeems to me a pretty ſtrong intimation, of 


the ſeverity of his diſpoſition, e the Wi of 


the preſrnt vindication. 2s 


88 


of is £" 


| The paſſage alluded to, is MINE; in 9 5 44 Me. 
moirs of P. P. Clerk of the Pariſh,” and is. eus 
ecived in the following terms. RE FL 
T (2) Then follow full s EVENTY CHAPTERS, 
Tontaining an exact detail of the law-ſuits, of the 
parſon a and his pariſhipnegg, e concerning T ITH E 8. 
and neat one hundred pages left blank, with an ear- 


neſt deſire, that the hiſtory might. be completed wh | 


any.of his ſucceſſors, i in whoſe time thoſe fuits is oa 
be and 1 %% ang. 30 f 


10 $4 $529 eb 97 a g 1839 


x 


The compiler of theſe ſheets, hopes for a Inder 
of being conſidered, as that ſucceſſor of this pariſh 
clerk, on the preſent occaſion, and that theſe caſes 
may complete the OF ey TL H = | above 
mentioned by P. P. 77. SIA? n01373A 


- 


= DP POR IO 
„ 


1 ſucceſſion to the or, joy Pore renee 
in aid, HOGARTH by name. : 


WES ol (i 


This celebrated carieaturiſt, this licentious. blazo- 
ner of the vices of mankind, in order to dignify the 
execution of ſo meritorious a deſign, VIZ. a ' ſeanda- 
lous delineation of the whole human ſpecies, with unuſual 


ſtrokes of grace and faney, hath depicted ( 3) er so 


' 
, * 
2 5 | 
1 


* 


„ 
* 
— 1 AS 


(1) See note to Co. 1 Inſt. or 0. Ian. in the « « Table of + our au- 


THORITIES.” TDT 1 8 1 
(2) Pope's Works, 4 vol. p. 217. 4 


(3) We ſhall refer to the plates, a9 they are exhibited 3 in a Parſon Tra. | 
Hog. mor, they ſeeming - the beſt A See Nicb. We Anec. of 
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1xNTRODUC CTION. 


in the amiable- characters. of Ti) I) DRU NK A R D, Re 
(2) prnaucunt, * (3) SLUTTON. as 
Happy I confider” "pla, in not win obliged, uy 
from the province I have aſſumed on this occaſion, wy 
to proceed further in deſcription of ſo truly offenſive 15 
A publication ; as 1 muſt then have lead the reader, | : 
through ſcenes of the moſt groſs obſcenity," have 4 
pointed' out to his 1 view, exhibitions of the moſt hor- 5 ; 
rid blaſphemy. : atk d | 2 
8 * a [ 
"Though graphic works 1 ſo pernicious a tenden- 
ey, muſt greatly endanger t the well- -being of ſociety, of 
yet they have been (4) moralized by a (5) parſon ; hay ed 
one (6) of the mot polite 1 writers of the preſent age fr, 
bath obſerved, that the. * inflances” (as he is pleaſed ts be 
term them) by us alluded to, „ are thinly ſcattered ; | 
through a great number of works, that there is 
at leaſt! bumour in moſt of the incidents quoted, and 
Wer infiouats ſowe (7) delle gion. 3 8 
The * (8) pprſan e for. 907) in- ſp 
gering thoſe two (9) infamous auen 775 Before” and 
AKITYULAT 7 FI e TE IT Wan E 
6% In * Midnight modern Convrerlations” - 7 
(2) In the ürth plate of “ The m 5 e 9 7 15 
Wh ſn the fr plate of f « The Ele tone” ro ee 
ne- mon. 0 
wy 5) The Reverend Me. Jobn n 05 
(6) Mr. Horace Walpole, | I F 
g v4 TI. A n % e | : 
(7) Aces. of Paint. iv. p. 149. n. 3 8 F 1 
(8) See Thee Adveniement we to bis Hig. wer. 4 &- ++ 


(9) See Nick, Biogr, Anec. of Leg. 194, 195» 
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1 After,” becauſe they are of too ludicrous a nature 
to baue 2 mien ina moral (1) work. | 


— — — 
r 
. 3 
n 
EIS 1 <4 * I 5 * 


| Notwithſtanding ſuch reſpeRtabll — I can- 
not but contend, that ſuch repreſentations are a diſ- 
grace to the graphic art, and therefore. by no means 
fit to be framed and glazed, in order to ſupply the 
place of ornamental (2) furniture, in - any houſes 
but (3) brothels; unleſs for the purpoſe of totally 
effacing all ſenſe of virtue, morality, religion, and 


decorum. N 5 
5 


Methinks (ſays a very ingenious (4) writer, and 
of the cloth too) a pretty emblem might be contriv- 
ed of the aids, which the arts and ſciences receive 
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from each other; in which the principal figures ſhould 115 
be * and Poetry (5), with this motto: (it: 

| | en, e, ( 6) n | | ; 
And we may add, that a (7) poem is ſimilar to a | | + 
picture, for a picture i is a ſilent 2 and a poem 4 | 1 

1 (8) yrs ms 
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(ij See Tes Advertiſement, 
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(2) See Nich. 352. 
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(4) The Reverend James Granger, 


SY Xe” 


(5) Biogr. Hiſt, Eng. * 127. 
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(6) Hor. de Arte Poet, 11. 


2 Churchill, the celebrated ſatyriſt, has prefixed the original words ef 

Horace vix. Ut Pictura Poefis,”* of which this text is a tranſlation and 

definition, to his notorious Poetical . to WILLIAM 8 
Nicb. 79. 


4 see Her, de Arte Poet. 36 and the Se. 
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Had not this (1) entertainingjand inſtructive writer, 
Fer (unfortunately for the cauſe of literature) 
ais reſearches into the hiſtory of mankind, to the re- 
| wolution; other thoughts than thoſe already cited 
by us, as to the uſe, that might be derived from the 
united efforts, of the ſcience of poetry, and the art of 
painting, would perhaps have occurred'to him; in 
delineating the characters of Pope and Hogarth, in 
the Biographical Anecdotes of the Poets and Painters, 

that flouriſhed in the reigns of Geo, I. and II. X. K. 


S wit 


0. the Lords Rp Lord id Cheb, Lids 
Commiſſioners. for the Cuſtody of the. Great 


Seat; Maſters of be Rolle; Lords Chigf | 


Barons, and Puilſ-ne_ B A RONS, Aitor 
nies and Solicitors General and Recorders. of 
_ the. City of London, who! preſided or. ſat in 


the Chancery or EXCHEQUER, at 


Weſtminſter ; ' or pratti et at the Bar of 

| thufe ſuperior Courts, in the reſpeftive Terms, 
during which theſe Caſes of T ITHE SS were 
argued and finally determined. 


om a 
1 Blix. p. . „„ 


I R Ni n Baron, Lord e 
Sir William Cordell, Maſter of the nell. 
Thomas Bromley, Solicitor General.” 0 


Eaſter Term, 22 Els. p. 2. | 


Roger Manwogd, Lord Chief Baron. 
John Saen 
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| 1 Sir Thomas, Page 391 
Adams Sir Richard. 508, 510, 
61 


19 
5 Aland Sir John Forteſcue. 1 34, 


141, 1108 
Anderſon Sir Edmund. 5 
Alke Richard. „ 
Atkyns Edward. ' 20, 22, 24 
Sir Edward, gi 5 54s | 
» © 

Sir Robert. 4 97 

| B. 
Bacon Sir Nicholas, 1 
Banniſter Sir William. 122 
Blencowe Sir Thomas. 98, 83 
Brid Sir Orlando, "40 
Brojnley Sir Edward. 11 
Bromley Thomas. 1 
Bruce Edward. 9 
Burland Sir John. 658, a 745 


Bury Sir Thomas. 95, 114, 122, 
128, 134. 141, 143, 149 
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| Exfar Sir Julius. 11, 12, 18 
Carrus Thomas.- 55 
Carter Sir Lawrence. 237, 240, 
255, 327, 342, 345» 382, 391 
Clarke Charles. . 432 
Clark Sir Thomas. 469 
Clench John. 5, 6 
Coke Edward. | 9 
. Sir John. 237, 240, 327, 
* 9755 352 
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F Corde! Sir William. Page 1 
Coventry Sir Thomas. 12, 18 
ES Thomas Lord. 19 
| B. 
Daventry Hebenge Lord. 47 
Denham John. 13 
Diggs Sir Dudley, 109 
Dodd Sir Samuel. 128 
Doderidge Sir ee % Bn 
Dolben Sir William. 54 
Dyer Sir James, bo 6 
E. 
Elleſmere Thomas Lord. | g 
Ellts 19 
Eyre Sir James. 619, 658, — 
745, 209 
Eyre sir Robert. 193, 196 
Finch Heneage, | 13 
Sir Heneage 42, 43, 60 
Fleetwood William, 2, 8 
Fleming Thomas. | 9 
Flowerdue Edward. 55 
Forteſcue Sir John Aland. 134, 
141, 1108 
Forteſcue William. 394 
| OL 
Gawdey Thomas. x, 6, 
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Gregory William. 5% 58 
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Hale Sir 3 f 220, 2375 240 
Hale Matthew. 20, 28, 39 
Harcourt Sir Simon 
Simon Lord. 125 


Hardwick HOP Lord, 351, 382, 
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Heath Robert. _ 
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Holt John. | 66, 67| 
Hotham Sir Beaumont. 728, 745, 
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Howell John. 2 28, 39 
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Jones: Sir William. #24 47+ 49 
Keble Richard. 1 19 
Keck Sir Anthony. | 69 
King Sir Peter, 114, 122, 214 
Peter 1. | 249, 1 tos 
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Letchmere Nicholas. 71 735 77. 
178, 81, 83, 85, 128. 143 
Lenthall William. 19 
Levinz Sir Creſwell. 54 
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Littleton Edward, 18 
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| Mountague William 54, 58 
„ James. 40 114, 128, 
wh 134, 143, 149. e 
Nicholas Kader 15 20, 22, 24 
North Francis. 42 
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22 N 1 1 
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695 2 1 3 8 
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Palmer ir Geoffry. 28, 39 
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Pengelly Sir enen 237, 240, 
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Perrott — 519, 619, — 
Perryn Sir Richard. | 80g 
Po pham John. LIN 1 „ 0 8 
Powell Sir John. 715 73. 77 
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Powis Sir Thomas. 67 
Powle Henry. | 69 
Pratt Sir Charles. cos 
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Trinity Term, 4 Car. I. 
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| AL PHABETICAL TABLE 


ot the CASES, by the 


| | NAMES of the reſpective Defendants, as well 

3 | ITT of the ſeveral Plaintiffs. | 
| 
| 


2 The Reader is referred to this part of the preceding 
{ "CH RONOLOGICAL TABLE, for the diſtinction 
of | thoſe Caſes that were argued, and heard in the High 
Court of Chancery; and afterwards finally adjudged upon Ay 
appeal, in the Houſe of Lords; and alſo of thoſe Caſes that | 
were agitated before, and determinh ſolely by the Court of 
ExXCHE QUE R, and of thofe Caſes that are manu- 
ſcript, and of thoſe chat either are not in any other profeſſed Ay 
book on the ſubject, elſe more fully or very differently re- 8 
ported, and oftentimes both; all the references that precede 
the word cited are to original Caſes. 
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Atkins and Bowles, cited 380. 
Atkinſon and Peaſley 238 

Attorney Generaland Bowles 487, 

cited Introd. xli, n. - 

and Cholmeley 523, 546, 
560, cited Introd. xlii. n. Ii. n. 
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Beake and Mayne 
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cited 1068, 1069 
Bendlowes and Thorp 
Bennet and Franklyn 
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2092, 1093, cited 474s Introd. 
xy. n. xIvi. a. Pag: 
Bentham and Alſton 69, ny 
Introd. xlix. n. 
Berkley and Fox 289, 313, 314. 
1 cited Introd. xxiv. n. 


Berney and Chambers 244 
Berry and Bridges, cited 1 8 


Berwick. and Swanton 72 
Bigger and Suddel, cited 1118 
Bilbye and Huxley 201, cited 456, 


461 
Biſhop and Arundel, cited 98 
Black and Elliot 


Fenney 212, 221, 1100, cited 
338, Introd. xliii. n. | 
Blair Doctor) and Cholmley & 
others 546, cited Introd. 
Xxxviii. n. 
Bliſs and Chandler 1 52, Introd, 
xxv. 
Bloxton'« and Longron, cited 4 269, 
S110. | 
Bohn and Lee 120, cited Introd. 
„iii. n. 
Bokenham and Bentfield 237» 
cited 220 i 
Bond and Barrow 333 
——a#d Moor _ Ws, 


; Boſworth and Limbrick 809, 934. 


cited 1007, Introd. exxvi. 
Boughton and Wright 2 201, cited 
Introd. xxxiv. n. 
Bowles and the Attorney General 
487, cited Introd. xli. n. 
and Atkins, cited 380. 


z Boys and Ellis 197, cited Introd. 


xvili. n. 


Bradley and Bulſtrode, cited 4 * 


Brazen- noſe college and Twiſs P. 36 

Breaman and Thornton 33 

Breary and Manby $ 10, cited In. 
trod. lvi. lviii. 8 

Bree and Chaplin 620, 43 cited 

Introd. xli. n. xlii. n. xliii. n. 
xliv. n. Ixvii. n. cxiii. | 

Bridges and Berry, cited 119. 

Bridgwater (Duke of) and the 
Biſhop of Hereford 252, Cited 
410. 

Briggs and Morton, cited 453» 

460, 


45 | Brinkl Ed 
Blacket Sir Edward and Doctor | rinklow and Edmonds 331, Cited 


842, 939- n. 
Briſco and underwriters of Land- 


bank, cited 225. 
Briton and Wade, cited 307. 


Brook and Hall, cited 35 4. 
and Rogers, cited 454. 
n s caſe, cited 266, 1106, 1112 


—— 2 Eachard „„ 
and Haywood, cited 284. n. 
and Thetford 12 


and Vermuden 47, 49 
—— and Whetford, cited Introd. 
lxv. n. 


Brownlow (Lord) and i Hovie, 847, 
101. Introd. cxxvii. cited In- 


trod. ii. n. I. n. Ixx. n 
Buckle and Vanacre 73, cited 162 
Bulſtrode and Bradley, cited 434. 
Burgeſs's (Doctor) caſe 13 


Burgoine and Shires, 19, cited In- 
trod. Iv. n. 
Burt and Gumley 206, cited In- 


trod. xxx. n. xxxi. n. xxxii. n. 
Burwell and Coates 188 


Bury Saint Edmunds (Alderman 


; 1 c. 


and Symons 13, 16 


Butler and Goodall, Jo 226. 


— and Plimpton 1087 
—— and Spencer 330 
Chambers and Berney 244 
Chandler and Bliſs, 15 2, Introd. 
8 . 
Chaplin and Bree 620, 643, 
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Ec. of) and Evans 364, cited | | 


416, 438. Introd. xxiv. n. 
xXXvVIi. n. lv. n. lvi n. lvii. n. 
viii. n. Ixi. n. Ixviii. n. cxxxvi. n. 
Buſh and Riſhley 40, cited: Introd. 
xXXxviii. n. lxv. n. Ixvi. n. 


Buſhel and e, cited 2 
1108. 


Buttolph (Saint) Parſon's caſe 1 5. 
cited 13, Introd. v. n. Iv. n. 

Button and Honey 26, cited In- 
trod. Ixv. n. | 

Buxton and Hutchinſon 67, cited 
Introd. Ixy. R. 5 

8 

C 8 (Archbiſhop of) 

caſe, cited 232. 

Captain and Liſter, cited 83. 

Carleton and Brightwell 249, ci- 
ted Introd. v. n. xlv. n. Ixv. n. 

Carliſle Prior and ew l. 
xxxix. 

Carte and Ball 412, 44 421, 
cited 430, 805, 930, Introd. 
XXxviii. n. xlix. n. Ixi. n. Ixvi. 
n. | 


Carthew and Edwards _ 449, 450] 


Chamberlain and Newte, 101, 
106, 1087, 1088, 1090, cited 
250 
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Fe 


cited Introd. xli. n. xlii. n. 
xliii. n. xliv. n. 1xvil. n. exiii. 


and Rudge 


Chapman and Barlow, Page z 16 


4nd DObbds 256 
— and Lincoln Biſhop, 256, 
; L120: cited Introd, xlii. n. xliv. 


n. Xxlv. n. 


— and Mounſon, 2 56, cited 404 
471, 1107, Introd,” xxxvi. n. 


Kliii. n. 
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— Smith, 469, cited 431. In- 

trod xxvi. n. xxxviii. n. xlvi. n. 
I. n. bvi. n,. 

Charlton (Lady) and Sir Blun- 
den Charlton, 337, cited In- 
trod. xxxviii. n. Ixi. n. 

Charlton (Sir Blunden) and Lady 

Charlton 923 3437 

Chawton (Pariſh), aud Compton 


Martin (Pariſh) their caſe, cited 


Introd. c. n. 
Child and Wintall, cited 284. n. 
Chittle and Hawkins 77 
Chitty and Reeves, 67, cited In- 


trod. xxiv. n. xxv. n. 


Cholmeley & others, and the 


Attorney General, 523, 546, 
560, cited Introd. xlii. n. li. n. 


evii. n. cxvii. n. 
—— and Doctor Blair, 5 cit- 
ed Introd. xxviii. n. 
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Chriſt Church, Dean & Chap- 


ter and Grant 10, cited Introd. 
Ixv. n. | 


and Wrenn, 
3; 3 5. cited Introd. xviii. n. xxxiv. 


| 8 and Petitt 72 
Clarke and Daſhwood 151 

— and Harris, cited 1 100. 
Cleypole and Marſton 235 
Clifton and Orchard 351 
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Coates and Burwel Page 188 
0 Cobham (Lard). and Woodnorth, 
N 


Codrinftin and Hunt BR 


. Colbe and Northley, cited 460. 
Cole and Peacock, cited 353. 
Colegrave and Juſon 401 


Coleman and Barker 222, 1 


Introd, xi. n. 

Collard and Newton 58. d 
Introd. lviii. n 

Caller a Jordan! = 150 | 


Coltford and Peaſe "Ig. cited 
266. 5 

Compten Martin Pai) 2 
Chawton (Pariſh) their caſe 
cited Introd. c. n 

— and Doctor Blair 546, cited 
Introd. xxvill. n. 

5 Conner and Spratlin, „ Cited 475. 

Cooper and Andrews, cited 499, 


430. | 
Cornwall and Hawes, cited 460. 


Cornwallis and Spurling, cited 


232. 


Corpus Cbriſti College and Vin- | 


cent, woes cited Introd. xlviii. 
n. 


ee nnd Lacken (Biſhop) | 


and Beacon 
Cox and Vateman, 574, 587,619, 
638 
Crayhorne and Taylor, 189, 193 
Crimes and Smith, cited 309g. 
Criſp on Mickleburgh 
117, 1091 
"EAR and Hungate 80 
D and Woodford, 1097, 1098, 
cited Introd, xlviii. n. 
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Croft's caſe | 169, 


Xvii. n. 


Croſman and Goodrick Page 6 


Crouch and e cited Introd. 
B 


Crow and Stoddart 1095, N 
Introd. xv. n. | 

Croxall's caſe _ 439 

Cumming and Lambert 196 


| et and Doctor Boſworth, 


Soc, 934. cited 1007, Introd, 
e | 


8 and Dan geld 375 Cited 


Introd. viii. n. 


Cuthbert and Wea 224 


1 
W ANIEL and Tuffnall 7; 
—— any Gower (Sir John) 


cited 234. 
Daſhfield and Curnocke 37» cite 
Introd. viii. n. | 
Daſhwood and Clarke, 151 
Denham and Wiſeman, cited 57, 
wy 
Devie and Lord Brownlow, 84), 
- 1011, Introd. cxxvii. cited In- 
trod. ii. n. I. n. Ixx. n. 
Dobbs and Chapman 2:56 
Dod and Ingledon 54, cited 842, 
938. n. 


Dodderidge and Startup, cited 


211, 263, 408. 


Dodſon and Oliver 155, cited 


156, 450, Introd. xxxviii. n. 
— and Smithſon, 214 


Dormer and Ekins 425, cited In- 


trod. xxxviii. n. xli. n. 
| Douce 


— 


cited 


cited 
n. 


214 
ed In- 


Douce 
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Douce . 88 14. 


Introd. lviii. n. 
Douglaſs. and Vane 1 124, cite 
Introd. lxv. n. 
Dowdſwell and Harker ** Introd, 
cxxxiv. n. 


Py 


Downes and Mooreman 202, ei- 


ted Introd. xxxvii. n. 
Dowſe and Hayes 


trod. xvi. n. 


Drummer and Winkfield, cited 


* 


223. 

Dudley Tenants and F lemyng $3 
cited 7. 1 

Dunn's odor) caſe, cited 185. 


E. 


ACHARD and Horns 84 


Eaſtmond and Sands 78, 
79, cited 223. 
Edge and Oglander, cited 71. 
Edgerly and Price 43, cited 547. 
Edmonds and Brinklow, 330, 
cited 842, 939. n. 
Edwards and Carthew, 449, 450 


Egerton and Still 220, cited In- 


trod. W 
Ekin and Pigot 404, cited In- 
trod. xli. n. xlvir n. 
Ekins and Auhares cited 842, 
938. n. 
— and Dormer 42 cited Introd- 
XXXviii. n. xli. n. 
Elderton and Wrighgk 
Elliot and Black 45 
— and Nicholas 119, cited 206, 
Introd. xxx. n. 


and Rogers, cited 46. 


—9 1 | 


£5,455 
Drake and Slade, cited 371, 384 
Draper and Poole 83 
Driver and Mann 32, cited In- 


3 


| e and Wood, Introd: 


215 | 


TT 


Emery and Nowell, 
— and Richards 429, _ 


and Roc. 


Fenſhaw and Rotheram 


— 
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Ellis and Boys, 197, cited Ine | 


trod. xviii. n. 

— (Sir William) and the Biſhop | 
of Lincoln, TOTES | -" 
Emanuel college and Bellamy, | 

cited 1068, 1069. jo 
Erſkine and Ruffle, 568 
Etheridge and Mills 2183 cited 
227, 239. 
Evans and the Aldermen, Se. of 
Bury Saint Edmunds 304. cited 
416, 438. Introd. XXIV. n. 
xXXvii. n. lv. n. lvi. n. vii. n. 
Tviii. n. Ixi. n. Ixviii. n. i. 
n. | 


187 


422, 470. g 
Everſiy and Guilbert, 21 
Eyles and Silverlock, cited B42, 

938. n. 


Exeter (Biſhop of ) and Tren- 


chard 147 


145 [ 
* 
Alkington and Gamble, 
cited 230. 
Farmer and Sir William Waller 
: 8 
Ixv. n. 
| OH 
Fermer and Norton, cited ae 
Fielding and Hanſon _ 231 
Finch and Maiſter 20g © 
Finney (Doctor) and Sir Edward 
Blacket, 212, 221, 1100, cited 


338. Introd, xliii. n. 
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Fiſher and Leman Page 153 
Fleming and Tenants of 
5, cited 7. | 


Folchier and Ward 87, | ad 
287. . 


Foutleroy and Gumley | 149 
Foffet and Franklin, cited 233 


Foſter's (Doctor) cited 25. 


Fotherby and Somerſet 6 = cited 


Antrod. Ixv. 
Fox & others, and . & 
others, 282, 1102, cited In- 


trod. xxxviii. n. xliii. n. xliv.. 


8 


n. xlv.n Bo 
— and Bardwell, 287, 291, cited 
287. 


— and Berkley, 289, 313, FI 


316, 317, cited Introd. xxiv. n. 
— and Rutty, 157. cited Introd. 
XXXvVili. n. Ixvi. n. lxvii. n. 
Frank and Beddingfield, cited 358 
Franklyn and Bennet 157 
— and Foſſet, cited 233. 
— and Jenkins, 157, 1098, cited 
474, 476, Introd. xlvi. n. 
— and Jones, cited 5. 
— and Saint Croſs 157, cited 
Introd. xxvi. n. Ixxi. n. 
Full and Hutchins, 945, 1004, 
Furneſle's caſe,cited Introd.xci.n. 
AGE and Warner 30 
J Gardiner and Pole, 111, 113, 


1090, 1191 


Gawle and Lake 17. cited In- 
trod. Ixv. n. ; 
Gay and Hanking 145, cited 


Introd. Ixviii. n. 
Geale and Wyntour 219 
Gee and Perch, 87, 97, cited47 4, 
Introd. xxiv. n. XXV. n. xxvi. n 
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Gibbon and Underwood 132 
Gibb and Goodman 338, cited 
Introd. xliii. n. Ixvii. n. 
Gibbs and Woodnorth 213 
Gifford and Webb, 
cited 474, 484, 486. Introd. 
xlvi. n. xlvii. n. | 
Gilbert and Beardmore 200 
_ Glanvill and Trelawny 154 
| Goodall and Butler, cited 225 


| Goodtuck and Stebbs, cited 1110 


Goodrick and Croſman 606 


| Goddard and Keeble, 163,1097, 


cited, 165. Introd. xlviii. n. 
Golding and Hicks. + Its 
Goodman and Gibb 338, cited, 
Introd. xliii. n. Ixvii. n. 


Goodwin and Kennedy 327 
Goole and Jordan „„ 
Govers's caſe, cited Introd. 
evi. n. 
Gower (Sir John) and Daniel, 
cited 234. 


Grafton (Duke of) his caſe, cited 
418, 
Grant's caſe, cited 177. 


Grant and Dean & Chapter of 


trod. Ixv. x 
Graſcombe or Graſcocke, and 
Jefferies, cited 485, 487, 945 
Green and Auftin, cited 284. n. 
- and Lloyd 5 114 
Greenaway and the Earl of Kent, 
161, cited 453, 460. 
Greenbank & others, and Hearle 
others, Introd. xxxiii. n. 


| N and Lutterell 1094, 
1095 


Griffith 
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Chriſt Church, 8 50 cited In- 


== — — 


2 2 


> * 


oy = — . 
- - — 


— — 
o 
r EA \ 


bot — = 
GEE 
2 . 2 
— — — — 


of the. Navits of the Caſes: 


| Griffith. 4 Lewis if 342, 349 | Hayes and Dowſe ' Page 288 

Gryſon nnd Lewis, cited 263. Haywood and Browne, eds, 
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CHRONOLOGICAL, TABLE. 


37 Her. VIII. * 12. App. | 


1237. | 
| Edward the Sixth. 
2 & 3 Edw. VI. chap. 13. In- 


trod. Ixiii. Ixv. n. App. 1249. 


Elizabeth. 
1 Eliz. chap, 19. App, 12 
13 Zliz. chap. 10. Introd. _ 


exvi. cxvii. App. 1258. n. ſee |” 


App. 1261, 1262, 1269, 1270. 


chap. 20. App. 1265. 


14 Eliz. chap. 11. App. 1267, ſee | 


\ App- 120 
43 Eliz. chap. 2. App. 1112. 
— Chap. 9. App. 1270. 


Fames the Firft. 
| 21 Fac. 2 chap. 16. p. 228, 235. 


Charles the Second. 
15 Car. II. chap. 17. p. 867. 
1013, 1036, 1059. | 
22 & 23 Car. II. chap. * _ 
. Tb 


William the Third. 
5 W. & M. chap. 21. App. 1306. 
7&8 V. III. chap. 6. Introd. 
Ixxxii. xi. xcix. n. c. n. 
cii. n. 


| 


k 


7&8, III. chap. 34. Introd, 


cxvii. App. 1282. 


9 & 10 V. III. chap. 25. App. 
1306. 
11& 12 V. III. chay; 16. 8. 1, 
Introd. xiii. 
Anne. | 
5 An, chap. 24. App. 1286. 
12 A. Seſ. 2. chap. 9. App. 1306. 


George the Firſt. 


{2 Gee. I. ſt. 2. chap. 6. Introd. 
w=—— Chap. 12. App. 1027, 1124. 


bxii. n. xcvii. n. xcix. n. Arp. 
2297, | 
George the Second. 
6 Geo. II. chap. 11. Introd. liv 


lv. n. : Y 


; — chap. 3 P- 886. 
17 Geo. II. chap. 37 


Introd. 
xc. P- 1013. | 

23 Geo. II. chap. 36. Introd. 
liv. n. 


27 Gee. II. chap. 20. 
xcii. n. 


Introd. 


30 Geo. II. chap. 19. Aw 1306. 
31 Geo, II. chap. 12. Introd. 


xiv. 


| George the Third. 


5 Geo, III. chap. 18. Introd. xiv. 


16 Geo. III. chap. 34. App. 1306. 
17 Geo. III. chap. 50. App. 1306. 


19 Geo, III. chap. 66. App. 1306 
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3 THE 


Abbreviations, adopted in the AUTHORITIES, 
vouched in the courſe of the Work ; with ſome Notes 
reſpecting them, nd * Writers. 


— 


* ＋ HE * is aware, that a collection of axtherities' is 
generally conſidered, as oftentatious and vain 3 however, the. 
following conſiderations of inconventence, to ſay no worſe of it, have 
ind uced the preſent compiler to draw up the following explanatory Table; 
for this work may happen to fall into hands totally unacquainted with 
the books cited, and readers, even perfełily converſant with all 
the authorities, may, notwith/landing, be rather at a loſs to explain 
ſome of the abbreviations, to be met with, in the courſe of theſe 
ſheets ; and beſides, as the compiler has been rather arbitrary in 
the adoption of ſome of them, a difficulty therefore may occur to the 
reader, was he not furniſhed with a ſort of gloſſary, to the mol obſcure 
of them at legſi; beſides, the compiler can ſpeak from ſad experience, 
that writers citing books by arbitrary contratHons, without particu- 
larixing the editions referred to by them, when there happen to be 


. ſeveral editions of the ſame books, variant, both in ſize and page ; this 
| abuſe (if it may be ſo termed) in citing authorities, occaſions much 


trouble, as well as great loſs of time; and what adds extremely to ſuch 


literary diſtreſs, is, that the ſearch 5 rr: fruitle ſr, and of 
no manner of e 


Abbre- 


ii 4 r RO I r 


A, 
| Abbreviations. | | | Explatoed, 
Anc. Dial. EXcHEOUE RK. © The ancient dialogues concerning 
. 8 the E X CHE QUER, pub- 
liſhed from two manuſcript vo- 
luumes, called the Blark Bool, 
and Red Bool, tranſlated (1) 
into Engliſh, 4to edit. 1758. 


\ 


- Anec. Paint. + Anecdotes of Painting in Eng- 
: land, by Horace Walpole, 12mo. 
; 1 edit. 1782. - | 
Andr. Reports (2) of Caſes by George 
Bayt” „ 
M. E Caſes in the Gs of EXC HE. 
| HIER QUER, Cr. by Fohn Aleyn, 
| | TTY, | (3) folio. 
Alt. 1 M. 16. Altered by ſtat. 1 Mary, chap. 10. 


.. Reports (4) of Caſes in the 
. WES | _EXCHEQUER and CHAN- 


CERY, c. by Jobs Tray 


SOR | \ __ (5)afthins, 8 vo (6) edit. 1781. 
Bac. Abr. | 5 New (7) Abridgement of the 
5 OA Law, by: Mathews Bacon. 


Barnes 


* / B 4 4 * * * Fg ry , , 2 
5 N by 1 4 : 
— 4 


——_— 3 * * 9 — 


(1) This dialogue was tranſlated by the compiler of theſe ſheets, 


4 the original is in Latin, and ſubjoined to Mr. Madox's Hiſtory of the 


Exchequer. See Wor. Bibl. Leg. 10 Br. and Mad. Anc. Dial. Excheg. 
an this table. 


(2) This collection is much . and bin been particularly | 


Well ſpoken of by the preſent Lord enn, and alſo oy: his Ma- 


zelt s primier ſerjeant at law. 
(3) Vor. Bibl. Leg. by Br. 


(4) See Bur, Rep. 145. | | 
if 5) This reporter was curſitor . of hs Exchequer. P. 411. 


(6) This edition was N for the 2 by the compiler of this 


work. 
(71 This work, the method 8 diviſions of Which differ FT thoſe 
as in all the abridgments before publiſhed, contains many 
valuable 
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REI 35 3 , f 
Abbreviations Explained, 
Parsen | | Notes of caſes in point „ 

— 4 taken in the court of Common 
Fo Pleas, by Henry (1) Barnes,” : 
2k e bones NES uo gs 
Bareard. B. R. Chance. Reports (2) of Thomas | (3): Har: 


8 a 8 "= mardifton, 


Obſervations on 8 ancient 
ſtatutes, by the 40 honourable 
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\ | 5 Daines (5 Barrington, 4to edit. | 

* 8 g f 

le ids ami: Y moſt important t ſubjedts of the law. Wor. ji 

Bibl. Leg. by Br. and is generally attributed to Matthew Bacon of the i 

. Middle Temple; but I am apt to think, that the late Lord Chief Baron | i 
- Gilbert was the author of it. I believe, if the reader will only, give bs i 
- himſelf the trouble to compare the various treatiſes on the law, gene- Kiel 
j rally aſeribed to the Chief Baron, he will have reaſon to incline to my BY 1 
. opinion, eſpecially after hearing the following extract from a work of 9 
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the firſt authority, whereby it appears that the author of the former part 
of the abridgment in queſtion, is commonly thought to have had the 
aſſiſtance of ſome papers of the Lord Chief Baron Gilbert. The ex- 
tract alluded to. For the other learning relating to leaſes which is 
very curious and diffuſive, 1 muſt refer the reader to the third volume 
of Bacon s Abridgment, p- 295. fit. Leaſes and terms fer years” where 
the ſubject is treated in a perſpicuous and maſterly manner, being 
eq. ſuppoſed to be extracted from the nd ths 1 PU 798575 Gilbert.“ 
2 Black. Com; 322. n. 


la- . (128 One of the ſecondarie of that court. Ex lun. 
(2) 'Serjeant at law, I 3 „ 5 72 
635 Sees Bar. Rep. 1162. HJ 
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(4) Honourable, being brother to a peer, ix. Lord Wo Bae. 


ran, 


Lang ER 
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9392 
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* } a 
25 


| ( 5) Fellow of the royal and a antiquarian 8 one > of the juſtices 
of the grand ſeflions in Wales, and of the King's learned counſel in 
the law ; ſee Nom. of Weſtminſter-hall, 38, 40, 41, 43. 
Hiſt, of Sir Wil. Black. 5 1. n. Cat. 23, 24, 47, 111. 
| 0 
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| | Abbreviations X Explained... 
Batem. Agiſt. : Treatiſe of Agiſtment (1) Tithe, 
| OR | | by 7. homas (2) Bateman, 8vo 
DO 1 edit. 1778. N 
„„ A \ppendix to the Treatiſe on 
ER Bt oe btn wy Agiſtment Tithe, by the ſame 
. (2) author, 8 vo edt. 
Berk. Biogr. Lit. . Biographia Literaria, by Jobe 
F 85 Berkenhout, M. D. quarto, 1777. 
Biog. Hiſt, Engl. > 15 A Biographical Hiſtory of Eng- 
F land, by the Reverend James 
F 1 (3) Granger. 
Biog. Hiſt. of Sir Wit. Black. The Biographical Hiſtory of Sir 
| : William Blackſtone (4) , 8vo 
| et 5 edit. 1782 25 
Black. Nom: | Commentaries (5) on the Laws of 
| . A e England, 


* — 


0 See p. 559. | | 

(2) Maſter of arts, chaplain to his Grace the Duke of Gorden, and 
vicar of Whaplode, Lincolnſhire. Ex Autog. 

0 3) This gentleman was vicar of Shiplale in O endes Ex Auto, 
It is ſaid that this worthy clergyman died ſuddenly, as he \ was in the 
- ſolemn act of adminiſtring the holy ſacrament, to his own pariſhioners. 

(4) This celebrated lawyer was a judge of both benches, vix. 
King's Bench and Common Pleas. Ex Autog. 


(5) It cannot be conſidered as panegyric to ſay, this accom- 


pliſhed lawyer has done to the laws of England, what Newton did to 


the laws of nature, and Lacke to thoſe of human underftanding ; „ for 
theſe laws are now reſcued from the perplexity and intricacy,; in 
which they were formerly involved ; the principles on which 
they are built, are traced, and ſhewn to be founded on impartial 
juſtice and right reaſon ; they are proved. to be uniform and 


conſiſtent with themblyes, and although branched out into almoſt 


an infinity of points, yet every part contributes to. produce an uni- 
ſorm whole; they are perfectly well calculated to be made the 
purſuit of. gentlemen of liberal fortunes and educations, who culti- 
vate an acquaintance with the Belles Letters, as well as to conſtitute 
the lucubrations of the law ſtudent, who reads them profeſſionally. 
Theſe advantages in juri/prudence are owing to the indefatigable ap- 
"plication, * to 00 ens. acurepols, Pg elegant pen of Sir 

| 9 Mur 
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| Abbreviations 5 Explained. wo 
T England, by William (1) Blacł. 

4-7 7 fone, octavo edit. 1778. 
Black. Diſe Diſcourſe on the Study of the 
„„ Law, by William * Blackflowe, 


— 
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: LISTS Packs Eſc 3 quarto edit. 1788. 

Back. Rep. 4 6045925 8 Tz) 5 Cain bn 4 the WY 
e Ta | | __ EXCHEQUER,t&c.traken and "WH 
VV compiled, by the honourable 1 
CCC 15 .. Sir William Blackflon, late one wt 9 
Ni ee e of the Juſtices of his Majeſty's 1 

: A's Court of Common (4) Pleas; Ws 
nab ads er 15) eoboubough with a Preface (5), containing ; WH 
455 | | Memoirs of his Life. 1 

| „ „ ee Blant's | 1 
WILLIAM BLAC KS TONE, in kom are happily anited) = Ws 


depth of thought, clearneſs of PE rg conſummate meats | 
and elaborate compoſition. os | | | "4 
% Hoc tribuifſt parum eft, non tribuiſ feelus,” | 

dee Pref. to Glanv. de Leg. Edit. 1780, and Cat. in Biogr. Hiſt. of * 
Sir W. B. 132, 133. n. | 
I cannot however conclude, without obſerving, for th ſake oe 9 
the ſtudent, a point of law laid down by Blackſtone, which ſeems 


now to be otherwiſe determined; and as it reſpects a matter of | 
great importance, viz. the due execution of WILLS, I take leave to 9 a 
mention it. In 2 Black. Com. 306. our author informs the ſtudent, * 8 
that * it hath been ſometimes held, that healing includes Signing, * 4 
and quotes, in authority hereof, 2 Stra. 764. The compiler in HIS ks 
Edition (7s. the avs) of theſe Reports, hath inſerted, by way of i {i | 
marginal note, that the law of this caſe has been doubted by the 1 


whole court of EX CHEQUER, to which we refer the reader, Oy” 
the caſe, and the reaſons the court went upon. 

(1) This lawyer was Solicitor general, to the Queen, Ex Autog. See 
Biogr. Hiſt, of Sir W. B. 25, 26. and n. 28, 29, 108, 109. n. for 
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his various promotions, ſee his Biogr. Hiſt. 38. | je Hl 
D. C. I. Barriſter at Law, and Vinerian Profeſſor of the Laws of 1 
England, in the Univerſity of Oxford. Ex Autog. | 8 1 
This aditition is not mentioned in Wor. Bibl. Leg. by Br. 5 
(2) See Cat. 140. No. xxvii, _ a 43 
00 Sir V, was Juſtice of both benches. Biogr, Hit. 30, 31. car. ME! 
WL By this P refce it appears, \that Mr, Clithrrow | was Editor of 4 
— theie 6 
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5 Abbreviations : Explained. '/. | 
Blunt's Dieter. Thomas Blunt's Law Didtionary, 
BIO 0 folio. . | 

Bob. Law of Tithes. FPillian Bobun's Law of Tithes, 
AAA a Vene s, octavo (1), © gas | 

RR io 3 Banco Regis. | 
Bridgm. © | Reports of Sir John = Bridgman. 

n — GSGSGrand (2) Abridgment of the 
e e dee Law, by Sir Robert (3) Brook. 
Ir. Ap. in Parl. Reports of Caſes upon Appeals 
e ee in (4) Parliament, by Tofiah 
ELLE | 13 7 2 Bl Browne. © 

Bal. Ni. Pri. NS. ; Introduction 0 to the Law 


relative 


ad. LY 


theſe neports.3 ; this Prefice 3 is the text of Biogr. Hig. of Sir I B. 7 
% Blackſtene, Sir William, <* Clitherow, James, and“ Reports, 1 in 
the reſpective indexes, to Biogr. Hiſt. Cat. and Nom. Weftm. Hall. 


915 ) The compiler prepared the laff eaition of this book, for the yy 


* Sir John was a grave and learned judge, a Serjeant at t Law, and 
Chief Juſtice of Cheſter 75 Autog. | 8 


(2) See Nicol. Engl. Hiſt, Libr. 233, 237. Dagd. Orig. Jug 60. 
Prefaces to 3 & 10 Rep. Dy. 163. pl. 175. pl. 249. a. T. Raym. 
286, 348. Wor. Bibl. by Br. Mr. Recorder Flectavood's Pref. to the 
Tables of the laſt volume of the Year Books, Fal. 566. 


(3) Sir Robert was Recorder of London, Dy. 72. A. F I, and Lord 


Chief Juſtice of the Court of Common Pleas, Spelm. Cat. in Gloſſ. 


344. Col. 1. Dugd. Cron. See A. D. 1 1554. 1 wind fr 216, 
225, 329. 

(4) See page 1037, 1088. n. | | 

: x 

(5) Theugh this 2% ful FETY te 3 Black. "mg 367. n. Ny 1s +" 
poſed to be written by a learned judge, Wor. Bibl. Leg. by Br. and 
edited by another learned judge; yet it ſeems neceſſary, out of re- 
gard to the ſtudent and young practiſer, to obſerve, chat in p-. 278. is 
the following note; In a writ of inquiry before the ſheriff, in deb? on 
bond and judgment by default, the plaintiff need not prove his bord, 
as if the defendant had pleaded. non ft factum; and for this is 
cited © Hil. 18 Geo. II. per C. B. Now there is a cafe of Jhat Term 


in 


Gee 
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Buub. . 4 


3. B. l. 


3. Jr. 
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Explained. | 
relative to trials at Ni Prius, by 
| | Francis (1) Buller, quarto edit. 
8 1781. 


| Abbreviatio 5 ions 


Pull. „„ CE Reports by Edward (2) | Bulftrode. 


— 4c 


| 5 1 of Caſes Ta the Con 
bat zad of dow! 1 218715 fÞ XCHEQUER,byWi. 
1 4 2 « 6 3 439 1 (3) Bunbury). ; 
| 1 Eccleſiaſtical Lau, by Richard 
FCC (ich) Burn, octavo edit: 1781. 
rue Jestce of dhe Peace and 
0 V „ ² : ot W. by Richard (5) 
CC 510 © 


} ;: N * e, 2 * as Ven ** 
5 2 486 4 e 32 . Y en eh 
3 F 5 9 
3 2 


in bis life-time. Pref. to 5 Mod. Rep. 


* 
: J ; ö . 3 25 ng 2 2 pr $4 G2 
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in — 233. 2 it 18 upon 3 Wee are n nowing 


about à Bend. See alſo 3 Will: Rep. 155. 2 Blackf:: Rep. 748. 
may call a writ of i inquiry in debt, a Joleciſi in law, becauſe there is hs 
occaſion to inquire about the demand; for the ſame 1s SO by 


| ne erer therein being mne degal demand. 


36 Crab Hir E vn 

00 One of. the preſent Judges of the court of King's. b Few 
Preface to the Biogr. Hiſt. of Sir V. B. iv. and en and Nomen. 
Nein. Hall. Ma: $22 ww e ws i ds | 


(2 Mr. Bulfrode' was et Chief fallice ol "North Wale 5 —94 
well, and was the firſt lawyer after r my Lord Coke. who e reports 


* 


F 1 


* 3 This reporter W for above 2 75 years chiefly at the E K. 
CHEQUER bar, and for the lat thirty, in THAT court only ; 
he was Peßmas of the court, that is, the ſenior barriſter, attending 
conſtantly at that bar, who, as ſuch, had the privilege of moving in 
the court of EXCH EQUE R, before the King? s Attorney and So- 


licitor General, and all his Ces, See Pref." to Bunb. 
Rep. 3 Black, Com. 28. n. 


— 
— 


(4) Chancellor of the faces of Corlils, Hl one of his . 


juſtices of the 5 for the cquniies Loy Ay md Cumberland, | 


Ex W 
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- (oF Vicar . in the 4 of F: e aN This fkil- 
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ins pena and judicious. writer, is intitled to our warmeſt acknows 


0 3' |  ledgments, 


AT — — > eI_ — —— 
23 2 — ? : 2 = = ” 
— IN — as 7 — 


4 

17 
il 
A 
Ne 
ot. 
KI. 
144 


— — 
22 — — 2 


i — 5 * — 
2 n * P gh — 2 . 
* & £ & Pr 8 OO Ea F o I "I 
. * ar n K $ co 2 
== 8 — —— 1 1 nee Ne * 


— 
S r ood ET IN TCOEST: RET RT ETASRNy . 
0 LP 2 — gy ne ED — bf - „ > — oes--v e = 2 
* r 2 I. — i — — EF l 2 
— — — — 1 - 1 


nnn 

ä 

—— En 
ah 


Ds.) "Rs. Ds. 22 
* * rd , Pw 5 


* — * — 


A — 
5 cf = A Es I — 


«te ns, — 
D * 
Cn . c 
— — — 
— — — 


„r 
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Abbreviation 2 a; £# 
Bur, Rep. 1 Reports (1) of Caſes in the 
329.0 De ot ® (1) +++ Time of Lord (2) Mansfield, by 


Sir OY (3) Burrow. 


LY * & - * > » 
a * . ©. f 2 9 71 % Py —_ 


. S: | «i 
| 8 for thoſe a, arrangements which he has ENV of the 
laws of England, Which have been found of the moſt eſſential ſervice 
in regulating the courts of juſtice, and aſcertaining points of general 
concernment. The author of the Commentaries recommends to the 
Kudent the peruſal of Doftor-Bu/r's Juſtice of Peace, as a work where- 
in he will find everything relative to the accumulated authority com- 
mitted to the charge of that magiſtrate, minutely and particularly de- 
duced both from ancient and modern practice, collected with great 
care and accuracy, and diſpoſed in à moſt clear and judicious method. 
1 Black. Com. 3 34 Doctor Bun takes great pains to come at tlie 
truth of fasts, and is moſt. accurate and Nr in \bie* obſerrations 
Ton chem. 2 Bur. Settl. Os 94 Köndss. 10 17 5 1a 1 whit 


422 K 9H 1 


* — 9 7 
1 % 


nt 13 = 4 00 


94 Theſe une of reports were taken by himſelf with! care RY 
court, and afterwards reviſed with judgment at his leiſure; the Caſes 
are ſtated fully, perhaps rather with tediouſneſs, fre? 5 Bur. Rep, 
2643.] the arguments of counſel fully, the 'opinions of the reſpec- 
tive judges, with their reaſons, are given wittr perfpicuity and at 
large; and though they are not uſhered into the world with an allo- 
ratur, [ſee Biogr. Hilt. of Sir . B. 106. n.] yet they have been cited 
bvith the higheſt excomium, by the late Lord Chief Baron Parker, and re- 
ceived with equal approbation, in the firſt judicature of theſe kingdoms, 
[ſee 8. Bur. Rep. 2582 ;]this is an honour which no book hitherto publiſh- 
ed in any. ſcience, at leaſt i in the law, without. an allocatur, did ever 
before or ſince, attain; and though the learned author's diffidence 
never ſuffered him to expect ſo diſtinguiſhing a mark of profeſſional 
eſteem, his merit always intitled Tag to it. + et Hiſt. of Sir a , an 
108, 109. n. ſee a N n. 


* 


020 dee Cat. 111. n. 


(635 Sir Fame; was che King's ec coroner, 3 attorney in the court of. 
King Bench, comm̃only called the Clerk of the Crown, or Maſter of 
the Crown Office, Cat. 111. n. F ellow of the Royal Society, and of 
the Society of. Antiquaries, of London, Cat. 49. n. 111. n. and hono- 
rary member of the Societe ee at Caſell, fe Sir James's Prints 
Bur. 
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55 Abbreviations. 


cand. Blix. 


Caſes in «the Foale of Lords. 


Cat. 
Clin; Caſ. 
Chanc, Rep. 
Ons TINT Rebel. abr. 


Co. 1 Inſt. or Co. Lit. 


5 E xplained. 
Deciſions upon Settlement (1) 
Caſes, 5. the ſame author. 


| Annales. (2) Rerum 3 et 


Hibernicarum, regnante ELIZA- 
"BETHA, auforeCampexo 1677. 


| Reports by Samuel Carter. 
Reports of Caſes by . (3) 


| Cart bew. 

Reports of Cauſes in Chancery, 
by Sir George. (4) Carey, 12mo. 

The printed Caſes of Appeal, 
given to the Lords and Counſel, 

and Parties concerned, with the 
6 Manuſcript Judgments of the 
Houſe indorſed thereon. 


Sigh Catalogue of the Works of Sir 


William Blackſtone, ſubjoined to 
the Biogr. Hiſt. of that Judge. 
Caſes in Chancery. 


Reports of Caſes in Chancery. 
8 Hiſtory of the Rebellion and 
Civil War in England, by the 


Earl of (6) C larendon, ABRIDG- 

ED, octavo, 1703. 
Commentary on Littletor's 67 
Tenures, or firſt Part of the In- 
ſtitutes 


* 


TY See. Biogr. Hiſt. of Sir. B. 33 54. n. 


(2) The eſteem of the Annals of Queen E/zzabeth, compiled by Mr: 
Camden, is as univerſal, as the language, in which my are written. 
Steph. Let. and Mem. of Bac. 24. n. 


(3) He was a Serjeant at Law. Wyn. $eijenti at 11 92. 1 
(4) This reporter was one of the maſters 1 in Chancery. Ex Auteg. See 


Wor: Bibl, Leg. by Br. 


(5) Ses p. 411. u. 574, 597, 620, 728, 745, 763, Bog, 
(e) Lord High Chancellor of England. Ex Autog. 


(7) This edition was correQted by Sir Edward himſelf, Yor. Bibl. Leg. . 
= am PI informed, that the celebrated. Pope, of poetical memory, 
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Abbreviations - Explained. 
% mma man e e itutes of the Laws of England, 
t e ee eee IP Sir Edward (1) Coke. 
\ | 2 Co. 
* ar > War Ve DFE IN I | . . 1) 


29 * 
"CA „„ 
4 


very much . 23 8 *. "RO [See Pea to „ Wm. Miſcel.} 
that a Gray's. Inn poet tranſlated Cole upon Littleton into rhyme, [ſee 
Se. Þ 6 113], that a law ftudent, on his travels abroad, made a 
profene of Co. Lit. to IT HE POPE, who immediately aſſigned it a 
place in the Vatican Library, and in the very ſame preſs, wherein 
are depoſited Anne Boleyn's letters to King Henry the Eighth, [See 
Life of Mr. J. Price, 59. 1 take leave to recommendia foreign. edi- 
tion of Littleton”: 8 Tenures to the notice of the cufious reader, 8 
the following title Anciennes Loix des Francois conſervees dans 
les coutumes ANGLOSES, . recueillies par L1TTLETON ; par M. 
David Houard, Avocat au Parlement de Normandie, et Conſeiller- 
Echevin de la ville de Dieppe. A Rauen. Edit. quarto, 1776; but, to 
the profefſ ional lawyer, that incomparable edition of Co. Litt. [See Eff. on 
ines, 111. "tho 1] proceeded i in by Mr. Hargrave, will always demand the 
preference of recommendation; and we have nothing to lament, but 
that Gentleman's having ſo long. delayed the proſecution of that 
learned, and conſequently | laboriqus, publication. This volume is a very 
extenſive comment upon a little excellent treatiſe of Tenures, conipiled 
by Judge Littleton, in the reign of Edward the Fourth; it is a rich 


mine of valuable common law learning, collected and heaped to- 


gether. from the ancient reports and year books, but greatly defec- 


tive in method; it is uſually cited either by the name of Co. Litt. or 


as 1 Inft. without any author's name; an honourable diſtinction which 
18 paid to the works of no other writer. 1 Blact. Com. 73. and n. Ir 
z5 ſaid, that one of the crimes laid to the charge of Doctor Cowell 


was, his endeavouring to expoſe Litilktonꝰs Tenures. enn Engl. A | 


Libr. 235. "See Pref. to Co. Lite.” uur. 71. a. ALY. vx 
+41 Sir E D WARD was Solicitor [Dage. Clans. "Ig 4 D. 5 


Attorney General [Cat. 32. Dugd. Chron, Ser. A. D. 1594.] Lord 


Chief 3 of both benches, Shelm. Gloſl. 343.344 Daga, Chron. 
ſee A: D. 1606, 1613. } The judicial character of chis great lawyer, 
is ſo well ſtabliſhed in the hiſtory of his own country, that to repeat it 
would be a mere act of ſupererogation ; therefore I will proceed to 
inſtance an example or two of the opinions of Foreigners reſ pecting this 
3 of infinite 8 70 in * * 11 Black. Com. 72.] 
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' _  Ritutes of the Laws of England, 
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Abbreviations. 
— = 4 9 '% fr? : ' ”Y 
Co. 2 Int, (7) 
£ 4 4 ny 


+ 
Wa 


* eee 6 bes 2 containing the Expoſition of many | 


ancient and other ſtatutes, an- 
' thore Edw. Cole, milite, N CG. 


Co. 
x ry 
—— — r * öde * _ 
— 18 * N 8 P 3 F 
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” TY Bunc "(viz Mr. F. Fitzherbert; ike Judicial kit 

the author ad given laſt), Aweronv SERVIUS SULPITIUS, 
fat ron folum' fed omnis avi inter tos Jureconſultus Maximus, in quo unn 
merito afſeveres artem fuſe. EDWARD UM 'C OKTU M e, 
LiTTL ETON 11 famam fon multum ſuper autem, eequantem lamen certiſe 
Ame GAT Z. 68. The following paſfage 3 in the ſame writer ſhews 
the opinion foreigners entertain of the Wok ks of Sir Edward - Opera 
jus quotidian? atgue indubitati adbuc ufus' funt” omnibus,” ul 'ſeribuar, 
decent, agunt, judicant, id quod vel adverfariorunt ejus ' teftimouiit - cont 
firmatur ' ſeripta alia, quibus patriæ Prefuit „ vitamg; plenins enarrant 
BENTHEMLUS, Lib. C. ſect. 131. he 9.9. Date Were ne 
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e E J 1 8 3 mene wee ieee ee ene 


Hig ach ee Pateſſan bine monumanta, TIT ITY 
Piaceſſant marmora; n an e 5 I * 
-  Tpſe ſibi ſuum eſt monumentum | NE 
Marmore perennius. ee es It 
Ipfe fibi ſua eſt =ternitas.” o . 70/n n. 


05 All the Inſtitutes NZ che firſt, eh was ; publifked f in Sis 
Edwards life-time) were printed by order of the Houſe of Commons, 
dated reſpectively Thurſday, 12 May, 1641, and Friday, 3 June. 
1642, [ſee 2 St. Tr. 21. 5 Ste Tr. 114. 7 St. Tr. 358. and the end 
of the 2 Inſt. where may be ſeen both the orders at large, I they reſpectively 
inhibitevery perſon, but the heir of Sir Edward Cole, [fee Cat. 44, n. 45+] 
from publiſhing. the ſame in print; and by the latter it appears, that 
2 bill was ,paſſing through the Houſe, to ſecure the literary property 


of the books in queſtion, by veſting them in Sir Edward's heir for a 
time certain; but on acccunt of the civil war which was then in em- 


brio, and fhgs afterwards made ſuch an. unhappy progreſs, and came 


to ſuch a dreadful <ancluſion, [is karod, exxxiii. ne] no further pro- 
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| Abbreviations „„ Diplainetts. 
Co. My 11 1 SENT 42g The Reports (1) of Sir Edward 
2 3 155 Cote. 0 
8 5 Reports of Caſes, by Roger 


V my (2) Cumberbach. | 
Com. Dig. e EE-17 % A (3) Digeſt of the Laws of 
5 ; | England, 


1 r ——_— 8 mY 


WY - * 
Woes Vas APA — — — — — * 


————— — — 


1 could be had in the faid bin; therefore the Houſe 1 ä 
that none but the ſaid heir of Sir Edward Coke, or his aſſigns, ſhould 
print any of the faid books, before a full year after his publiſhing the 
fame. | I cannot but obſerve, that as the Houſe of Commons thought 
ene year's ſole property in the valuable works of Lord Coke, a ſuffici- 
ent term for his heir, that it could not be expected the Houſe of 
Lords ſhould adjudge more than the term in ſtat. 8 Aus. chap. 19. 
for the indiſcriminate works of all authors. See Biogr. Hiſt. of sir 
1. B. 34, 35. n. 1 Black. Com. 23. 


(i) Lord Keeper Somers obſerved, that Sir Edzward Gt in his 
reports, does not confine himſelf to the caſe before the court, but does 
generally lay together all the learning in the law, which comes under 
that title, ſo as to make them in nature of common places. 11 St. Tr. 
151, 152. Some of the moſt ancient reports, are thoſe publiſhed by 
Lord Chief Juſtice Cote, which are ſo highly eſteemed, that they are 
generally cited without the author's name; thus, for inſtance, they 
are ſtiled Kar Etoxm * The Reports, and, in quoting. them, we 
uſually ſay, 1 or 2 Rep. not 1 or 2 Cole's Rep. as in citing other Re- 
porters. 1 Black. Com. 72. and n. an honourable diſtinction, which 
is paid to the reports of no other lawyer. See 1 Black. Com. 73 
and n. What renders theſe reports more particularly valuable is, 
that they were compiled principally with a view to the i en 
1 ſtudents. Vor. Bibl. Leg. by Br. 16. | 


NN The Collector was Recorder of Neue me "one of the Juſtices 
oo North Wales. Ex Autog, | | 


(3) This Digeſt, though unſanctified a an imprimanur, was 
| however cited in Hilary Term, 8' Geo. III. in' the court) of Common 
Pleas, when Lord Chief Juſtice Wilmer, and the whole court, were 
pleaſed to receive it as authority, and declared it was a good book. 
The whole of Lord Chief Baron Compns's Digeſt is equaſly remarkable 
for great variety of matter, compendious and accurate expreſſion, and 
excellent methodical diſtribution. Hargr, Co. Lit. 17. a. 
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Abbreviations 8 00 E!xplained. 

Weber Esxgland, by Sir aba (a) Compns, 
| art 4 vg 120 (A 960 folio edit. 1776. 

Can, Reps. 3 Reports of Caſes, argued and 
u f 5 3 Aa judged in the EXcH EMH 
d e Se. by the ſame author. | 
Cat. Abri Rec... „ „ 312 Abridgment of the Records 
We en 945.20 103300 in the Tower of n . 


Hy 5 Wee eee Robert + Cotton. | 

Corp, Interpret. The Interpreter cf Words wi 
$4 W6 ned „Terms, uſed either the Com! 
. . ar aps Nee ape ar Statute Laws, by Doc- 


a2 ITE ir EST tor John Comwel. 
Cre. Ax. : munen * 212 The Reports of Sir Gg“ K 
21143799 Ditz 8 un 0 30 Croke, in the time of Queen (3) 
n H 70 zn ach a:  Bilaaderd.. publiſhed by Sir Har- 
| ne LLC: 7 bottle (4) Grimftone, edit. 1661. 
C, . e Is | The Reports of the ſamiẽ tolleRor, 
| | £7 200 wp 2550 in the time of (5) Hong James 


——— Sev 16 att Pod re 


—— — — — wy - —— - * — 1 the 
1 BS, [ ” 


Up This, eminent lawyer w: was a 3 7 he „ E 
Rahm. 1420. Bunb. 221. Judge of the Common Pleas, Bunb. 341, and 
laſtly, Lo rd Chief Baron of the court of EXCHEQUER.. Com, Rep. 587. 
Bunb. 343. 


EE wh 


* See Wor. Bibl. Leg. by Br. This abridgment records the ſub- 7 


ſtance of acts of parliament, and other particulars, that are not extant 


in print, among the ſtatutes, or the Parliament Rolls. gh Ce. Lit. 


133. b. 

+ This elaborate work is attributed to different We See Pryr. 
4 Inſt. 38, 45. Pref. to 3 Tyr. Hiſt. Engl. App. to Hearn's Cur. diſc. 

(2) He was one of the Juſtices of both benches. Ex . los eres 
Hiſt. of Sir V. B. 8 A 

(3) The firft part, though /aff publiſhed, ex Autog. * is u 
foro ſometimes cited 1 Cro. ſometimes 3 Cro. but more commonly by 
the name of the Sovereign, in whoſe reign, the caſes reported therein, 
were determined ; -this volume, for inſtance „is cited, Cro. Eliz. See 
1 Black. Com. 72. n. 

| (4) Baronet, Maſter of the Rolls, ex Aut · and alſo 8 peaker of 
the Houſe of Commons. 

0 5) This is the ſecond part, in point of deed: Ex Antog.' as 


well as in * of chronology ; ſo that it cannot be cited wrong, be- 
cauſe 
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1 5 D. . 
op A f Ainet eee Erbe 
* bh GET 1-97 0 the Firſt, publiſhed by the ſame 
ns e eee eee - 2072-7 (1). editor, edit. 165995: -: 
Dav. Re rr The Reports of Caſes in the 
| 10002 42 + .:23 King's Courts in (z) Ireland, by 
Era Roat Jo. * OH he fa Sir John (3) Davies, folio. - - 
D. C. L. io 15270 E S190 ae Doctor of the Civil * Law. 
WT *. nn 11.44 Parſons Counſellor and Law 
1 5 of Tithes, by Sir Siem Degge. 
boar, Char. Fo Dreſcription of a Chart of Bio- 
{ode 124  Staphy, byToſepbPriefily, L. . P. 
5 © $37. 253. 12m, edit. 17590/ 
. 8 8812 Ry ivr th a (4) Manuſcript Reports 
i ec „ 45 of Caſes, argued and determined 
1-6 3 in the Court of Excutques,” 
. t . by Sir Samuel (5) Dodd. 
Done” 887 5 25 | Pines (6) of Caſes, by Silveſter 


FF 85 = | LN ai 1783. 


80 , as with the time of publication. See 1 Black. Com. 73. n. 
(050 Sir Harbottle was alſo one of the Benchers of 1 the Honourable 
8 of Lincoln's Inn. Ex Autog. N 


(2) Sir William Jones ſaid, Sir John — 8 Reports were not ca- 


ridian of Ireland only. Latch. Rep. 2 38. See Nice Engl. Hit. . 
quarto edit. P- 52. 8 


at Law, and Speaker of the Houſe of Commons, in Ireland, and after: 
wards one of his Majeſty's Serjeants in England, Dagd. Chron. Ser. 


A. D. 1612. 7 St. Tr. 146. In 1626, Sir John was appointed Lord 


Chief Juſtice of Ezg/azd; but he died ſuddenly, before: the ceremony of 
' bis inftallation, could be performed. 


. * See Biogr. Hiſt. of Sir V. B. p. 96, 97. * 
(4) See p. 353, 361. | 


2 1319. Bunb. 1. 


(6) This Reporter ſeems to have ton a middle ads: between 
the two extremes of tedious prolixity, and obſcure brevity. 


| can, 3 2 Cre. and Cre. Fac. both comport, as well with PEPE of the 


nonical: and Judge Doadridge, that they were drawn up for the me- 


(3) Sir Job was Solicitor and Attorney Gentraly King's Schicant | 


(5) Lord Chief Baron of the court of EX CHEQUER, 2R. | 


92 : .  Dugd. | 


S n 


A Ur HORN I T IE S. * 
5 Abbreviations : . Explaineds | : 

Dupe: Chron. Ser. 25 152 10 cen Series, annexed to 

e «© Origines Furidiciales,”” by Wil- 

lam Dugdale, uy ee... of 
| F einne en 

Orig. Furs | Origines Furidiciales, by the a 

W ae en e e author. 
Dy. e at | Reports (1) by Sir ph 2) 
ff ip Gs, 6 FR „55 


. 5 | wh £5 | A Bafter Term. 
Ed. Princ. Pen. Law. 5 « Principles of Penal Law/* W 
e William 3) Eden, octavo edit. | 


| „ 1775. 
3 Edw. 1. fo. 4. 8 | Year © Vodks of Wess jefjettive | 


5 Edw. I fo. 3. | Kings Reigns, with the folios. 
8 Edw. IV. fo. 13. + 1 od | | 
12 Edw. IV. fo. 13. | | 5 "087 = 5 
r & 2 Eq, Caſ. Abr. Abridgment of Caſes in Equity, 
ee ee ; (4) Firſt and Second Parts, fo- 
LN lio . 


— 3 

1 Dyer, for his trictneſs and 8 may be ey to Pho- 
cion, an excellent man, of whom Plutarch reporteth, that his matter 
was ſhut up in few words, compendiouſly recited, and with 9 
tion handled. Fulb. 27. e ae 5 


(2) He was pus ne Juftice of both N Biogr. f Hig. of # Sir V. B. 


p. 6. and Lord Chief Juſtice of the Court of Common Pleas, Cat. to 


Biogr. Hiſt. of Sir W. B. 10g. 106. n. 
(3) Wer. Bibl. Leg. by Bro 


See Pref, to Plowd. to 3 ; Ro to Cro. Car. Pronne's Pref. 1 to, Cot. 


Abr. of Rec. Nicol. Engl. Hiſt. Libr, Rym, Fad. xviii. 27. Wor, 


Bibl. Leg. by Br. Eunom. - 2 1525 * ner . © Dow 
Reps Mie leon 4 | 


* 


% 


0) It is Or obfervition, that the 1 of Equity Cates 
was publifhed a year before the book called <* Precedents in Chantery,” 
whence it was taken by the real author of that abridgement, but ! not 
then come to the hands of the publiſher. ' 21 Ya. Abr. 45. 
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Een Fines. 1 Etſſay on hs 8 pal Opera- 
JJ tion of Fines *, octayo edit. 
5 -* + 5x f : . 34 8 N Fa N 1783. 

1 | FTunomus, or Dialogues concerning 


J the Law and Conſtitution of 


England, by E dabard He, Ad 


(1) octavo, r774. 


| Ex Autog. ot From the zitle of the book fer... 
: F. 0 

. . n Caſes (2) by Jew A itzgibbor, 
„„ io Hi I, folio .. 

F. . B. F New Natura ee 8 | 
WO ITED (3) Fitzherbert, oftavo 

Forteſc. de Land. Leg. Angl.  - De Laudibus Legum (4) -Anglie» 

. gl Er a | by Sir Jobn (5) Fartefrus, octavo 
edit. 1775. 


Mos. 8 5 The difference 8 an abſo- | 


lute and ' limited Monarchy, 
by Sir Jobn Forteſcue Aland, 
(6) « octavo. 

F a. 


IP This treatiſe i is ſaid to be pon" by Mr. Crate, of Lincoln's: 
Far, and ſeems to be the moſt ſcientific treatiſe on the ſubje& extant. 
(i) Vor. Bibl. Leg. by Br. 

(2) Though Lord Chancellor Hardwicke declared F NL, in I 
general, to be of no authority, Andr. 75. yet he obſerved, that the 


* 


argument of Reeves, in the caſe of Holt and Ward, was a very fine 


argument, and well reported in that book, 3 Tr. Ath, Rep. 306, 610, 
2 Stra. 938. 

(3) Sir Anthony was one of the Surfing Juſtices of the Cort: of Com- 
mox Pleas. For a particular account of him, and of his Natura Brevium, 
_ Cat. 78, 93, 94, 95+ n. 96, 

( See Nicol. Engl. Hiſt, Libr. >. 232. Pref. to Forreſt. de Laud, 
Leg- Angl. Pref. to Forteſc. Mon. xlt. Hargr. Co. Lit. 17. a. 

* 45) Lord Chief Juſtice and Lord High Chancellor of England, un- 
der King Hen. VI. Ex Autog. Pref. to Forteſe, Mon. xxxviii. xxxix. 
but ſee i St. Tr. 683. 7. St. Tr, 151, 11 St. Tr. 54. 

(6) The Monarchy was publiſhed with ſome . EY Sir Fibs 
Porteſeve A. a worthy deſcendant from the Chancellor, [ſee Pref, to 

- hh Rep. J he had. -delervedly. the cbaracter of a general 2 

0 


* —— 


' Bhs 
DO K ] 8 


4 1 H O R Irfrai 46-87 isv 
| Abbreviation | 2 Explained. «. 


Fe. „„ Reports as above. (i.. 
„ Reports by Sir Michael (2) Fe 


ter, octavo. 


Freem. 0 2 95 5 54 Reports of caſes in the. ExcusL 


a QUER, c. by Robert (3) Free- 

7 | 38 Man. INE 8 

Fellow of the Society of Anti- 

3 5 r quaries. 

Fulb. . Direction or Preparative to the 
3 „ ; 0 Study of the Law, by William 


$ Ces 


OR, = 


Car. e | Commentatio (4) Juris exotici hif- 


torico-litteraria, de jure com- 

| muni Ax II, of the com- 
. mon Law of England, per 
5 Chriftianum Hartmannum Samu- 
elem G AT Z ER T, jurium 

doctorem, et profeſſorem, ex- 

traordinarium in Academia ( 5) 

Georgia Auguſta, quarto edit. 

| Gottinge ex Meinã Barmeieriana, 


of being very well verſed in the Mandi and Saxon antiquities, 
and fat as Juſtice in one of his Majeſty's ſupreme courts of ju- 
dicature, [ex Autog.] with applauſe, and to general ſatisfaction, Pref. 
to Forteſc. de Laud. Leg. Angl. v. Sir John was afterwards created à 
Peer of Ireland. 


"v3: See Wor. Bibl. Leg. by Br, 15 


(2) Recorder of the city of Brifol, and one of, the Juke of the 
court of King's, Bench, Ex Autog. Sir Michael, if conſidered in the 
light of a reporter of the caſe only, has been a real benefattor to his 
country. Eunom. 3 Dial. p. 181, 182 

(3) He was Lord Chancellor of Ireland, ſee Pref. to his Reports, 
and the character of them, by Lord Mansfield, in Loft. 419, 420. 


(4) Ex Autog. Wor. Bibl. Leg. by Br. This book is well ſpoke of 
by the author. of the new Coke upon Littleton, ſee Hergr. Co, Litt. 3. a. 


(5) There is a great compliment paid the 85 King Geo, U. in the 
introduction to UNE! curious work. 0 
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Abbreviation 3 N 


TS) hens ðͤ v Codex (1) Juris eechelifict Giſh. . 


. cani, by Edmund Gibſon. 
Gilb. Eq. Rep. | 7 ere of Caſes in (2) Equity, in 
„ | the ExcurqueR, by Sir Tef- 


i | . fery [3] Gilbert 
Clas. de Leg -- Tractatus [4] de Legibus et Ses 


- mn” ſuetudinibus regni Angliz, 


tempore regis Hen. II. compo- 
ſitus, juſticiæ gubernacula te- 
nente, illuſtri viro Ranulpho 
/ * : de 


Ne 451+: +, 8 | 8 TL 3 
* 8 0 . MS a © - 4 5 


% *. 


0). As the compiler. relied implicitly on Doctor Burn's q ticks 
from this Codex, and having ſince diſcovered, from a mere accidental 
occaſion, that induced him to examine them, that ſome. of them are 
by no-means accurate, as appears in Introd. Ixx. Ixxi. n. he therefore 


takes this opportunity of cautioning the reader, not to truſt to them im- 


plicitly. The compiler is not able to correct the reverend author, nor to 
refer his readers to the erroneous paſſages, cited from Gib/on by Burn, 
the latter not ſupplying us with any account of his authorities; this 
circumſtance, ſeems in ſome meaſiire, to obviate the uſe, if not the 
neceſſity of this repertory, and may perhaps alfo ſhew, that the rea- 
ſons and obſervations reſpecting the convenience and advantage of 
ſuch a directory as the preſent, prefixed to * n 9 * 
? are not merely and altogether ideal. | 


. 


(2) Many caſes in theſe reports, ſeem to be has a 188. 


of that great man Mr. Pooley, which are publiſhed under the © tit 6 5 


4. Frecedents in Chuuuty, - 5 Fin. Abr. 468.” ht = 


6 Sir Jeffery had the honour of being Lori Chief Baron of the 
court of Exchequer in both kingdoms, wis. England and Ireland, ſee 
6 St. Tr. 188. Bunb. 198. ſee id. 113. and alſo. one of the Lords 
' Commiſſioners for the cuſtody of the Seal in Great Britain, Bunk. 
185. n. 2 R. Raym. 1380. For the Judicial character of this cele- 
brated writer, the reader is referred to 2 Blackſ. Com. * 3.3 . 


"8 Com. 292, 367. 3 Bur. Rep. 1284. 


(% Ex Aug. Wer. Bibl. Leg. by Br. 


Codo 


R 


Great Caſe of Tine. 3 


; Xvi. n. Pref, xiii. n. JP 


Aich e park er 2 
. de [1] GLenviLLa, cum M88. 
Harl. Core. Bodl. et Mill. col- 


. — latus, 1zmo [2], edit. 1780. 
Godb. Rep. +1." Reports of certain caſes by Jeb 


* | (3) Godbol:. 
Godal, 1 Cle Repertorium Cantnicum, By Jobn 
65; . Godolphin. 
Great Caſe of Tithes truly ſtat. 
ed, clearly opened,. and fully 
reſolved, by Axthony (4) Pear- 


* 


„ | | | ſon. octavo (5) Edit. 1762. 


Gr. Spir. Bank. Laws, The Spirit of the Bankrupt 
„ Lays, e e by 
Ed- 


%— 


6) Whether the author of this book was the Chief Juftice, ſeems 


2 queſtion; ; but all agree, that the Chief Juſtice was the moſt 
ſkilled, in the law and ancient cuſtoms of the kingdom, of any 


man of his time. Concerning Glanville, ſee Nicol. Engl. Hiſt. 
' Libr. 223. Pref, to this edition, Pleab. 357, 368. 1 Show. Rep. 


121. Selden on Eccleſiaſtical Juriſdiction of Teſtaments, 7. Pref. 
to 8 Rep. Mr. Davidſen's pamphlet, 1 B. J. P. 470. n. Lord 
Lytt. Hiſky He Hen. II. 267. H. H. C. P. 131. Seldeni Difſertatio ad Fls- 
tam, chap. : I, beck. 2. 4 Black. Com. 421, 422. 2 St. Tr. 565. 
7 St. Tr. 2g5- 11 St, Tr. 298, Jon, Reeves 's Engl. Law, 179, 
171, 174. n. 4905 491. n. 


(2) This edition was ſuperintended at the prof, by the eoimpile of 


of theſe ſheets. J. Re 


(3) Theſe repoxts were neither taken nor publiſhed by Je Godt, 


but only reviewed, examined and approved of by him, ex Autog, who 
was one of the juſtices of the court of Common Pleas, during the 


' uſurpation. See Gab. Rep. 1. 8 


* 


(4) The author of this pamphlet was a Jultice of pence in 2 A 


ele, kaut em 1 Pref. XU, n. 


17 2 TY 


(5). This Pamphlet was "firſt publiſhed in the — 1657. Introd. 
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. | | Bley Term. % 
R Hiſtory of the Common Law of 
| „ 0 hg En gland, by Sir Matthew (2) 
r in tage . - "00 by: Hale, octavo Edi. (3) 4779. 
EN PC i . « Hiftoria Placitorum Coronæ, by 
3 4 is" the ſame author, oftavo . 
SW: 1 | | 1778. 
Hardr. > ' Reports of Cafes i in the court of 
15 | Exchequer, by Sir 7. f.. (4) 
WT . Hardre/v. 15 
Hargr. Co, Zire. ; = | See Co. 1 Inſt. ; * 
Har. Cbauc· Prat. | | Practices in the court of Chan- 
| MOLE Fes) c tee, by Fefepb MG, oftayo, 


| Kearns Cur, Dl. © Curious Diſcourſes on the Laws 


1 . * I 


Abbreviations . Explained. 1 5 
n es Fe (4) Green, Efq; octavo, 
. | 4th Edit. 1780. 
Gr. and Rud. L. er. „The Grounds and Rudiments 
PE, et ores of Law and * wy BER. 
K. 1741. 


* 


1779. 


and Conſtitution of England, 
and Antiquities, by Thoma: 


„ 1 Hearne, octavo edit. 1771. 
12 Hen. ir. . 20. 9 55 Year (5) Books of theſe 
21 Hen. vi. fo. 0b. I King's reigns, wünsche folic 


28 Hen: vi. fo. . 


Küng. = TT, SO 


34 Hen. vi. fo. 38. 
27 Hen. vii. fo. 1090ÜV¹v 
27 Hen. viii. fo. 10. 


(19 Thie tle was wrote by the _— of theſe ſheets, who 
bad the honour of being in the commiſſion of bankrupt, ſeveral years. | 
(2) Sir Mathew Hale was one of Oliver C muell juſtices d 
Banks Lord Chief Baron of the Fucbeguer, and Lord Chief J alice of 

ws See Rell. Abr. in this table. 

3): be hormer edition of this book, which üs in great often, 
was very flovenly printed, the errors of. the being numerous and 
groſs. See preface to Forteſe de Land. Leg. Aar. xviit. It is hoped 
therefore, that this edition by Mr. Runaing:on is corretted ; and if 
the guality of it bears any proportion. to the quaytity of the additions 
_ the improvements muſt be very conſiderable indeed. 

(4) This reporter was King's Vs at 1. P. 35. * 

(5) me ante, xv. n. 5 Hl. 


\ * > * 


AUTHORITIES W 


. Abbreviations 7 - _"_ Raplained.® 
Hickeſ. D. . " (1) Grergis Hickeſi S. T. P. 22 
dee ene e tio Epiſtolaris, ad Bartholomeum 
8 5 Showere, equitem auratum, 
WP. nl | non ita pridem juriſconſultum 


apud Anglos, et cauſarum pa- 

8 tronum celeberrimum, Oxop. 

EE oo ee” . folio Edit. 17. 

EE ITE Wo The Reports of Sir Henry (2) He- 
35 Bart, (3) Edit. 1671. 


WEE 5 Je The Reports of Sir Richard ty 
Wy „ Hutton, 
J. c | SY . _ Fariſconſultus. 
Imp. New Inſtruct. ole. New (5) Infirufor Clevitalts, by | 
e oftayo, 1782. . 
. Bee Co. 2 Inſt. 
V. Jaw > The Reports of Sir William (6) 


—B aneumen 


„ 


(1) That which more ede e even Böer Hicters 
The/awrys, [See it in this: table] to the peruſal of all lawyers, as well 
as antiquaries and hiſtorians, is, that there is therein to be found àn 
epiſtolary diſſertation to Sir Bartholomew Shower, 2 large and very 
learned treatiſe on the antiquities of the laws of England, wrote on 
purpoſe far che honour of our laws, and for the uſe of the profeſſors 
thereof. Porte/. pref. to Mon. Ixxx. Ixxxi. It is great pity; that this 
treatiſe was not printed ſeparately; the Theſaurus, of which it is a 
part, being very ſcarce. Pref. to Fortſc. W Pans Arti. 


Xvi. 


(2) Sir Herry was Ae chancellor to two Princes of * 
and Lord Chief Juſtice of the court of Common Pleas, Te dus. 


(3) This edition was - publiſhed by Heneage Finch, ia i 
celebrated Lord Chancellor Nattingham. See pref. to! e . 
you may read an excellent charater of theſe reports. 

(4) One of the Judges of the Common Pleas, en ery Far his 
judicial chatacter, ſee Lord Keeper Bacon's en him on his 
promotion, and Biogr. Hiſt. of Sir V. B. 89. 

(5) This book ſeems to me to have great merit. ; 5 

(6) The author was one of che juſtices of dee | in 
n and had won chief juſtice of Treland. Ex Auter. For his 

| he | 
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XXII EUTHORITEE 5 


on K. e 
1 8 fn HY VEE Explained. | 
WEIS Fs tion Reports by Fo/eph (1) Keble. 
4 TOR Report of caſes, in pleas of the 
| YER | A crown, by Sir Fohn (2) Ke. 
| „r. 
3 23 re; 10 L. 3 
—_ 7 ͤ . -.- Reports in the court of Excur. 
. ws | QUER, by Richard (3) Law. 
Eanlb. Rep. . Caſes by John Latch. 
Ker, . ee eee Reports and Caſes, by William 
| OS „ Leonard. 
Lov. e Reports of Caſes, by Sir e 
RE N (4) Levinx. | 
Ley Rep... . „ _ Reports of Caſes: by Six: Fane 
IE ets ant At (5) Ley. 
Life of Mr. J. Price. The (6) Life of the Honourable 
F | Robert (7) Price, Eſq; 12m. 
1 FP. PO, edit. 1734. 


: 3 ſee (Lord 3 e 8 erg 1 this pro Pro- 
motion. N. B. This is cited 1 Fo.' -' | | 

(3) Lord Chief Juſtice -Hardawicke | gave n thes charater” of 2 
= regiſter, but a bad reporter. Forteſe. Rep. 162. Keble is tiled 
by Mr. Juſtice. Burnet, an inaccurate reporter, but a tolerable hiſ- 
torian of the law: 3 Wilſ. Repæ 3 30. See Sin. 865: pl. 12. 

(2) Lord Chief n . bis es 5 court of * ud "Bene. 
E Au- n 

(3) This reportep was Lord Chief Baron of the” gare, and 

Lord Keaper of the Great Seal of nnd.” - Dugd. * mm A.D. 
1645 


(4) He was Attorney Gengsal Auch one of the latter. of the court 
. of Conmoen'-Bleas:- Wyn. Serjeatit at Law, 84. 


- 1 (5} This celebrated lawyer was Attorney of the Wards, Baronet, 
„Lord. Chief: Jaſtice B. R. Spelnr "Glo." 343. Col. 1. and Earl of 
Kela Lord High Treaſurer, Dugd. Chron: Ser. A. D. 1624. 
* {6} This vorle was printed by appointment of the family, ex Auicg. 
ih 3s groily ne/paged; for p.57, to p. 64, both incluſive,” ate repeated 
no leſs than three ſeveral times; Sa, of that or of the book conſiſts 
_ pages. . t n 
(7) Mt. Prite was one of Che Jutiee of his ey, court t of Con- 
e . e, Auf. , „ TSF 9 IL 1 — Lin. 
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| 2 Abbreviations | 3 Explained. 19 
Lite. Rep. „ N Reports (1) in the ExchC ER, 1 
5 „ by Edward (2) Littleton, | "i 
L. 1. =_ 5 ag . Doctor „FC | 1 
Loft's Rep. as Reports of Caſes, by Catel 05 1 
f 85 15 . | L oft. ; 19 
Lords Journ. oy ö f Journals of the Houſe of Lords. 5 bY it 
Hir. Hitt, Hen. II. The (4) Hiftory of the Reign of = 
. King Henry the ſecond, by the i 02 
| right honourable George, Lord F 1} 
| | _ Lyttleton, Ys, 1 1 1 
| Mad. Anc. Dial. Excheg, The ecbreh copy of the (5) an- ih 
ä . cient Dialogue concerning the if ' 
: 14 > 1 WW e ajcnibed 2 Ger- Vi 
COIL ICS . va ſius Tilburienſis, 1 ubjoined to 1 
Oy, «Thomas Madex's Hiſtory and # jb 
| RE . A of the Excutques. 1 
X RITES EP ++ . Manwaod q 
by ; ; ns wo 4 uy 
a "@ Ses Cat. to che * Hiſt. of Sir IF. B. 58. n. Pref, to bg, . N i 
- ; Rep. TT... EIA Lag 5 1 
(2) The Collefor was Solicitor General, Chief Juſtice of the Com- WY. | 
2 non Pleas, Lord n * a Re, of the realm. Cat. 108, n. ie i 
Ex Kant, | Pls | | | 0 N IN 
d 74.) 8 
4 N The late sir 3 Burrow is pleaſed to pay this reporter ra- 15 Ml 
ther an extracrdinary compliment. See 4 Bur. Ps in calcem. | 1 | 
by ay See Pref. to Clan. e was edit, 1780. N | 
t, { 5): This Dialogue, hich does not appear to hare berg extant 
of 3 Mr. Madox gave it the public, at the end of his hiſtory of the 
4. | Exchequer, is frequently cited by Lord Cate, and other authors of 
2. greammepute, under, the title of Ocxnau; but it is not gaſy to gueſs 
d at Lord Coſte's reaſon for fo citing this Dialogue, It was however re- 
* ferred to, by Sir Henry Spelman, before the publication of Co. Lit. by 
the name of Ocknau, in Gloſſ. verb. Juſticiarius, “ and by the 
name of Gervaſous Tilberienfs. (to. whom it is commonly aſcribed) 
*þ in verb, Scaccarium,”! „ and again by the lame learned author, as à part 
7 P 3 | of 


wiv A U T HORI T I. 13 « 


| Abbroviains „ W 
Marausod. „ Treatiſe of the Laws ofthe roreſt, 
| | 1 by Fohn Manwood, _ 
Mo. Rep. | 1 Caſes (1) collected and reported 
1 5 by Sir Francis (2) Moore. 
Med. : „ Modern (3) Reports. | | 
8 & 9 Mod. Modern (4) Caſes in Law and 
: | e 


1 : y * ©, 3 
2 * 
| 7 J : 0 bg 
; D 0 FO g 
, * * * X 
* % 
. _ * 
1 z ns Fo. R f : - ou 


th. Lo. * | " 


of the liber major in verb. Bar. Scac.“ It is alſo quoted by Doctor 
Cowell, under the deſcription of Ockham's Lucubrations, in his Inter- 
pret. werb. << Excheguer. See Wor. Bibl. Leg. by Br. Hargr. Co. 
Lit. 69. a. See alſo Rarves s Engl. Law. 170 

There was a Nicholas de Ockhan, or Ockham, clerk to the treaſurer of 
the Excheguer, who died 34 Zw. I. See Mad. Excheg. 2 Vol. 
p. 304. Vor. Bibl. Leg. by BY. It is contended, that Richard the 
ſon of Negell Biſhop of London, and not Gervaſe of Tilbury, is author 


of the above Dialogues. See Catz. 24. n. and Anc. Dial. Excheg. 
in this table. 


(i) Theſe caſes were edited by. Mr. Attorney General, Sir Geoffrey 
er. Ex Auteg. 


= The reporter was a celebrated Serjeant at Law in his te. Ex 


Auto 
( 3 Theſe Reports are divided into twelve parts, and are thus dif- 
tinguiſheck; the firſt fix numerically, 1, 2, Oc. 7 Farreſtiy, 8 & 95 
ſee next note, 10. Lucas. 11. Reports in the time of Queen Amr. 
12, Caſes in the time of Wil. III. See Wor. Bibl. Leg. by Br. 
C The late Sir Michael Fofter obſerves, that a caſe in 8 Mod. Rep. 
264. is auretchedly reported. Foft. 374. n. and the late Sir Janes 
Burrow makes a ſimilar objection to the ſame book. See 1 Bar. Rep. 
386. 3 Bur. Rep. 1326. 4 Bur. Rep. 2530. 11 St. Tri. 304. Col. 2. 
marg. In 1769, the compiler of theſe ſheets being favoured by the 
ſaid Sir James, with a copy of the ſaid reports, wherein the principal 
deficiences are ſupplied, and the moſt conſiderable errors rectiſed by 
Sir James himſelf, in his 0w# hand-writing, the compiler edit this 
book that year, after having carefully compared it with the ſaid ma- 
nuſcript. See 4 Bur. Rep. 2530. Upon hearing that & young Gentle- 
nan, [ſee Adv. to Foft. xxvi.] was about publiſhing s new edition of 
Mr. Juſtice Fofter's Reports, J cauſed it to be fighified to him, that 
bs 1 Uncle's ignominious charakter of = ſaid 8 Med. was now in a 
| 8 . great 
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yr Abtweviations e | Explained. | 
M/. Rep. | Reports of Caſes i in Chancery, by 

1 5 a William Moſeley. 
"AS N. 15 
n TIN bo,” W Notes. 
Nelſ. Chanc. Rep. Reports in Chancery, by William 
„„ e Nelſon, octave Edit. 1717. 
Ne. Chance. Rep. temp. Finch, Reports (1) of Caſes in Chancery, 
during the time Sir Heneage (2) 
7 Finch was Lord Chancellor, by 
5 William Nelſon, folio Edit. 

OPTI | | 17255 | 

Nich. Bib. Typ. Brit. | Bibliotheca Typographica Britan- 
Y | | nica. No. vii. by Jobs (3) 
NMicbolat, quarto Edit. 1782. 
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great meaſure removed. Though this circumſtance was communi- 
cated to the editor, time enough to have availed himſelf of the hint, 
et he has thought proper to ſuffer the Jamxing imputation ſtill to re- 
main. The compiler thinks there was great diſreſpect ſhewn to Sir 
Famer, ſome injuſtice to the proprietors of the book, as well as to him- 
ſelf, in raſhly rejecting, without aſſigning any reaſon, ſuch friendly 
literary communication ; eſpecially, as the N 2eg e to con- 
fider the ſame an improvement of Feſer. 


(1) Lord ChancellorHordcwicke obſerved, that a book 3 Reports in 
Chancery, in Lord Nottingham's time, was of no authority. 377.44. Rep; 
334. and this fame prætorian judge fo declared in another caſe, 1 ½½ 
Rep. 162. The late Lord Keeper Henley (afterward Lord Chancellor 
Northington) ſaid I have looked into the caſe of Eagerley and Price, 
which ſee p. 43. reported in Finch's Reports, and think it a very ex- 
traordinary one, I can pay no credit to the caſe, nor do I look on it 
a5 any authority, but only he, dream of os note-taker in this * 


See p. 547. : 


(2) 'This lier u was Solicitor Oeneral © to King Charles the ha 
1 Du - Orig. Jur. 157. and that celebrated Lord Chancellor, the 
Nottingham ; ſee his character drawn by Sir William Blackfone, 

in ap Biogr. Hiſt. of that Judge, 79. n. and ſee Hob. in this table. 


(3) F. . 4. * -correſp. Ex Ausg. | RE 
4, 0h | Nick. 


HARP, 145 . 
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. Biogr. Anec. of Hog. 


; Niel bag. Hitt, Libr. 


& 
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Abbreviations | Explained. 


Biographical Anecdotes of William 


Hogarib, by the ſame: Author, 
octavo Edit. 1782. 


The Engliſb Hiſtorical Library, 


by William (1) Nico(fon, folio 
f | 5 Edit. 1714. 

Nom. of Weſt, ball. 7 

ee annexed to Biogr. Hiſt. of Sir 


| . W. B. 
Ney Rep. Reports (2) and Caſes, by Wil. 
„ liam (3) NV. 
| 2 0 0. 
O Ww. Ke The (4) Reports of Thomas (5) 
. N 
| | FP. 
. br The pages of this work. FTIR 
Palm. Rep. 4 8 — by Sir Geoffrey (6) Palmer. 


— 


(i) Biſhop of Carlile. Ex Aug · 


_ 


(2) As Lord Hale makes ſo frequent a <=) Wn hg 10 Ney 8 Red 


Ports, it may not be amiſs to appriſe the ſtudent, that though the 
book is known by the name of that very learned lawyer, yet there is 
not the leaft reaſon to ſuppoſe, that ſuch a looſe collection of notes, 
was intended by him for the publick eye. In an edition of Noy's Re- 
ports penes editorem, there is the following obſervatians upon them in 
manuſeript : A ſimple collection of ſcraps of caſes made by Ser- 


. Jeant Sizer, [ uære Ziſe, ſee Sid. Rep. 3.] from Noy's looſe papers, 
and impoſed upon the world for the Reports of that vile prerogative 


fellow Noy.” This account of Noy's Reports, which was probably 
written ſoon after the firſt publication in 1656, though expreſſed in 
terms inexcuſably groſs, contain an anecdote not nr uſeleſs, 
* Co. Litt. 54. n. | 
(3) He was Attorney General. Ex is 


(a) Theſe Reports reconcile many ſeemingly diſagreeing ſentences 
in the Year-book, Ex Autog. Though there is a vacancy in the 

pagesof Oæwen from 77 to 80, both incluſive, yet the book 3 is 4 5 
Mor. Bibl. Leg. by Br. 


(5) Oven was one of the Juſtices of the Common Pleas, | Ex Autog« 


. See Cat. 88, 89, go, „ 


(6) Sir G was Attorney General, ſee Me. Rep. in this Table. 
Park, 


Nomenclature of We ftminſter-hall, | 


A T HORNIT IE wv 
Abbreviations | _- Explained, 


* 
* 


Park, ep. Reportsof Caſesin the Exchequer, 


by Sir Thomas (1) Parker. 


P. or Peer Wil. 5 0 Reports (2) of Caſes in Chancery, goa 


by William Peere Wien, ( 3) 
1768, 


Plow, | Tek Commentaries or (4) Reports of | 


| Edmund (5) Ploauden. 
Pope's Works. BE: Ya 12mo. Edit. 1770. 
Pref Pit "wo 'Crren, Prefatory Diſcourſe to (6) Grains 
Pryn. 4 Inſt. EN Animadverſions, Ic. on Sir EA. 
8 1 0 ward Cole's fourth part of his 
| Inſtitutes of the Laws of Eng- 
land, by William Prynne, . 


0 . 3 5 R. 
Raft. | 3 Entries by Willian (7) Rafal. 

(i) Sur T1 Ing was Lond Chief Baron of the court of Rxcnzqyen. 
* of Weſt. hall, and Pref. thereto. ix. n. 


(2) Eunomus ſpeaks of theſe Ro as he does of Show. Caſ. in 
Par which ſee in this Table. 

(3) This Edition was prepared for as preſs, by the compiler of theſe 
volumes. 5 

(4) See Fulb. 28. Pref. to 10 Rep. 


It may be an uſeful hint to obſerve, that the e T4 Edition, of 


1761, of Plowden's Commentaries, . (which moſt deſervedly bears as 
high a character. as any book of Reports ever publiſhed.-in- our law) 
has a great number of additional references, and fome notes; and 
that both of theſe are generally very. pertinent, and ſhew great in- 
duſtry and judgment in the Editor. Hargr. Co. Lite. 23. a. who 
is ſaid to be the reverend Mr. Bromley, parſon of Fitzroy chapel, Tor- 
tenham-court-road. . What renders theſe reports. more particularly 
valuable is, that they were compiled principally with a view to the 
improvement of ſtudents. Wor. Bibl. Leg. by Br. 

(5) The Reporter was an apprentice and ſerjeant at the common 
law. Ex Autog. Camden gives Ploauden this character, In juris 
Anglicane ſcientia,' de qua ſcriptis bene meruit, facile princeps.“ Camd. 
Eliz. 415. Nicol/. Engliſh Hiſt. Libr. 238. Ploauden is ſtiled the moſt 
accurate of all reporters. Bar. Obſerv. on ſtat. 1 Rich, 1. : 

(6) See Gr. Spir. Bank Laws, in this Table. | 


(7) One of the Juſices of. the Common Pleas, ' Cor, ner. Hin of 
dir . B. 919 n. 
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Abbreviations. 8 

R. Raym. 0 Reports by Robert (1 ond. 
| wh or 7. kenn. Reports of Caſes CS 
QUER, by Sir Thomas (2) Ray- 

mond. 

Fe: Pref. to Read. on ſtat. Readings on che ſtatutes in the 
; Geo, II. i reign of King George the /econd, 
. | by Fohn ( 3). Rayner, quarto 
ns. | Edit. 1775. | 
Reeves: Engl. Law. Tr; Hiſtory of the Engli/ (4) Law, 


from the Saxons, to the end of 
the reign of Edward the Firſt; 


by Jobn (5 Reeves, Eſqquarts 


5 Edit. 1783. 5 
Reg. 2 8 EKegiſrum (6) Breviun by Walliau 
. Raſtall. 
Rep. temp. Finch. See Nel/. Rep. in this Table. 
Rol. Abr. 8 2, Abridemem (7 4 Law, by 


Henry 


» 
* a 1 


WT r was Attorney and Solicitor Gon To ſtice and Chief 
Juſtice of the King's Bench, one of the Lord's Commiſſioners 5 and 2 


| Peer of the realm. Gr. Spir of Bank. Laws, 29, 30. and n. 


(2) Sir Thomas was one of the Judges of both benches, and one of the 


Barons of the ExCcHEQUER, e Auer. and father to Lord Chief Juf- 
tice Raymond. | 


(3) The compller of theſe ſheets. - 


(4) The ingenious author ſeems perfect maſter of a moſt intricate Sd | 


obſcure fubject, and he has communicated his . thereon to 
the reader, in very elegant terms. 
(5) The author is a barriſter at law. Ex Autog. . 


(6) This regiſter of writs, is faid to be the moſt ancient book in the | 
law. See Pref. to 8 & 10 Rep. and 3 Black. Com. 183, 184. 


G) In this abridgment the more obſolete titles of the law, in the 


abridgments of Mr. Juſtice Fitæberbert, and of Lord Chief Juftice ' 


Brooke [See Br. and Fitz. both in this table] are omitted; but beſides 
the printed books extant in Rolle's time, he abridges many of the par- 
liament rolls, and other authentic records, and it contains a number 
of caſes, that came under the author's obſervation ; which are not to be 
found in his reports, nor in any other book hitherto printed. B Anvers 
and Yiner have both 3 Relle's method and arrangement in their 


— 


45 x 


+274 


E) lained, . 
8 5 b Heary (1) Bol 1 8 
Bol. "BR, : RY \.., _-_  -The Reports of Henry (2) Rolle, 
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Rye Fed. PAY a ; | Collection of emis. PU _ 1 
e ſtſate, letters, Sc. between the ö 
5 W 5 De: Kings of England, and . 1 


Salk. „ . Reports G) of Cakes in the Ex 
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A r a Sal tels. 
Sav. 23 | 75 Reports (5) of Caſes i in a Ex- 
\ | . 44 Dat Oe. by Sir Jebn 
KEE | | | FS. Caſe. 


8 Doric mene. Far. Bill. oy Br. This v was ts Fay 
in its kind, in point of method, ſuccinctneſs, legal preciſion, and 
many other reſpects, fit to be propoſed, as an example for other 


abridgments of the law. Hargr. on Lin. 90 u. See Sir Matthew. 
Hals Pref. to Rel, Abr. 


(1) Sir Hoary Rolle was Correa. ade during the 3 Lord 
Chief Juſtice of the uſurper's bench. See Sti. Rep. 140, and Sir 
Maithew Hale was alſo one of the Juſtices of the Common Pleas ; quere 


whether both theſe eminent judicial characters were not, by the ac. 

ceptance of their reſpective corfimifions, under Oliver Cromevell, 

guilty of high treaſon, upon the principles adopted by the court of 
| King's Bench, in the caſe e een * Ku. 15. 2 St. Tre. | 
159. Foft. 402« | 


(a) The reporter was Serjeant at Lay. Ex aux. | 


4 (3) * firſt two volumes of theſe Reports were edited by Lond. 
ardwic e. | | 


W) Serjeant at La. * dung. „ 
(5) See Cor the Blogr, Hiſt. of sir . 2. 21. 


(6) The reporter was one of the Barons of the court —— 
nk. Ex _ Cat. 73, * 


Sel. 


- 


* 


E 4 UT 


Sel, Cab, Evid, 


* 
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Abbreviations 5 


„„ ent. AT 
A re 
l 0 


* 
Explained: 8 
A collection of Select (1) Caſes 


relating to Evidence, * a late | 


(2) Barriſter at Law. 
Caſes (3) in Parliament, by Sir 
Bar- 


p 2 NE 


1 


_ 


(1) Many. of theſe $2 ay ck were cupprafied ſoon after — 


cation, are in the ee * Tis John Strange. _ Wor. Bibl. 1 
e 1 55 0 — 


(2) Sir Fobn 8 King s Counſel, Solicitor General, Recorder 
of London, and . of the Rolls. 


43) Theſe < Caſes in Parliament,“ which are highly eſteemed by 
che gentlemen of the long robe, gained Sir Bartholomezo Shower uni- 


them is ſo pure, and the matter ſo intereſting, that they have in- 
creaſed the character and conſequence of the author of them, to ſuch 
a degree. as to make it almoſt impoſſible for him, to add to his re- 


putation in Ve minſter- Ball. See Hicke/. D. E. P- 2. Sir eee ee 


ſignified to Doctor Hicles, that he intended to publiſſi a ſecond part 
of the Caſes in Parliament.“ See | Hickes's dedication of the D. E. 
to Counſellor Lawton. Theſe" Caſes may be confidered in another 
point of view, to what Reports are in general, and rather out of the 
direct tract of the profeſſion, as they contain excellent pieces of legal 


education, with the ſmalleſt inſight into ſuch ſubjects. Eunom. 3 Dial. 
182. Sir Bartholomew Shower juſtified the laws of the kingdom, and 


the Engli/s judges ; as alſo the practice of courts of criminal juriſdiction, 
reſpecting capital offences, in a work intituled, The Magiſtracy and. 


Government of England vindicated, &c, See 3 St. Tri, 765. Theſe 


men of the moſt violent diſpoſitions. See 3 Sr. Tri. 755, 784. Hickef. 
D. E. 95. However, his enemies, and who were alſo thoſe of truth, 
were, by this publication, filenced, and that too, from their inabilit 
to anſwer his arguments, as it may be preſumed, ſince they-never at- 


_ tempted to reply for ten years together. Hickeſ. D. E. 61. The books 


dir B. publiftcd in his life-time, are- "on Waun, of bis know- 
4 1 ledge 


verſal admiration, and will do him eternal honour, Rhe language of 


reaſoning, and which are capable of entertaining any one of a liberal 


Sir B. defended in a maſterly a manner, and in oppoſition to a ſet aof 
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ledge in his in He intended to have wrote, if it had pleaſed 
God to have Prolonged. his days, beſides a ſecond part of“ Caſes in 
Parliament,” as before obſerved, according to what he fi gnifed to 
Doctor Hickes, a treatiſe on the criminal or crown law; for the com- 
piling - of which, he had not only collected the neceſſary materials, but 
had alſo actually begun the work, at his intervals of leiſure, from the 
duties of his profedion S and the ſenate. Hickes” $Dedication of the B. E. 


* 


609 Sir Barybelimens was King' $ Counſel, and Recorder of London, 
3 Med. 191. He had the character of being a moſt able lawyer, an 
animated and nervous orator, a fortunate and ſycceſsful advocate, 
as fully appeared to all ſuch, ab frequented the WM of juſtice ; eſpe. 
cially his clients, whom he made ſenſible af his abilities, by their ex- 


perience of the advantage they reaped, from his management of- their 


cauſes, It 1s ſuperfluous to add, how dear he was to his friends, and 


_ chow much reſpected by his fellow citizens of Exeter, of which city he 
had been three years Recorder, and alſo ſerved in the Houſe of Com- 


mons. His ſweetneſs of temper, his morality in life, his hamanity and 


benevolence, and, what is deemed the parent of almoſt all reſplendent 
virtues, a Chriſtian contempt for riches, which 1 will not ſay he 
liberally beſtowed, but honeſtly laviſned; theſe qualities ſecured him 
the good will and eſteem of all mankind. Hicters Dedication of D. E. 
Sir B. S. had the honour of being one of the firſt gentlemen of the 
long robe, aſſigned of counſel for priſoners, charged with treaſon in 
in purſuance of ſtat, 7 Wil. III. chap. 3. — 4 St. Tri. 663. It is pre- 
ſumed the compiler need make no apology for the length of the notes 
reſpecting Sir B. S. though they may be conſidered by ſome as rather 


"I digrefſion 3 * inaſmuch, as a very illuftrious character of V eftmin- 


* fter-hall, is hereby, it is hoped, in ſome meaſure reſcued from that 
oblivion, whereto his fame was nearly conſigned, from his character 
being recorded in à dead language, and in a very ſcarce book. 
For more concerning Sir B. S. ſee Hicke/. D. E. 10. 2 Show. Rep. 
* 466. 8 St. Tri. 464. 9 0 Tri. 313. | 5 
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Abbreviations. Explained. 

Sid. . ts Ronen (1) of Caſes, by Thowgs 
* Ft "= 

— | <—-——" Reports of Fay. by Robert Skins 
ROT. 1 N e Rer. 
A . e eee eee 3 
Speln. 5 0538 e Spelmanni Equit. Anglo. 

5 „ Brit. Orchæœologus, in Modum 

I __... ._ Gloffari), folio edit. 1626. 

te RG Same Term. 


Ba; Let, and Mem. of Bac, 5: " Lavrans of Sir „ ny Ba- 
| | con, Baron of e. Se. 
— quatto, edit, 1702. 


| T. P. 12 8 OY Sacre Thellogie Prefuſſr. 
St. Tr. due State Trials, * . (3) 
N een 
JC e 2 of Gene, * 
A 150 8 in che Upper . (6) Bench, 


ES | | by Willian 20 


to ps them, as books + of nut; y Park. Rep. 126, 127, 
128. Gr. Sp. Bank. Laws, 127, 128. n. | 

| (a) The. /ecand part i h, in Pint of time, Wor. Bibl. Leg: by ar 

(a) See the Pref. to them. 

| 13) The Chronological Table and 1 8 were both comp by 
the author of theſe volumes. J. R. | 


: (4) For an account of theſe Highs: ſee © 11 8. Fr. 8 221, 233, 

235. wherein the reader will find the Attorney General (James Wal. 
lace) his character and defence of them. This edition was 8 
for the preſs, by the Fa this ON | 


f jy Evid. an this table. 


(6) "Theſe reports are ſingularly valuable, from the pled 
being the only caſes extant of the common law. courts, in the time of 


the uſurpation, during which, Henry Rolle, [fee 89. Rep. 140. and af- 
terwards John Glynn, (ſee Sty. Rep. 452. ] ſat as Chief Juſtices of the 
"Upper Bench, Wor, Bibl. Leg. by Br, ſee Rel. Abr. in this table. 
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„ = $5 e. mes 20 Rh 
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— : Af a a * 
/ / 1 5 | > 


4 VU. 7 HN Hr. 
Abbreviation . ee at - 
8 | <6. Trinity Term. | 
Theo. 1. ö Theory (1) of Evidence, als 


Theſaurus. -  Linguarum vet. (2) Septcntris- 


nalium Theſaurus, auctore 

Seorgio Hickefio, S. T. P. folio, 

2 * | Oxoz. edit. 1703. 

Tab. . ; 1 5 Tranſactions (3) of the court of 
15 les Cc. bancery, by William (4) Tot- 

* 5 { + bil, 12mo. 

T. Raym. 1 See Raym. T. 


Tra. Hog. mor. [The Works of Mr. William 


Hogarth maxalized, by. Jobs 
T rufler * octavo. 0 


Thr, Hiſt. Eygh | The (5) General Hiſtory of Erg - 


- land, by James (6) Hrra,, Eſq; 
folio. 2 | | 


i 


_— * 


(i) This is engratied in Bul. M. Fri. foe 3 Black. Com, 367, n, | 


(2) The learned Doctor Hickes has wrote a large volume, which 
he calls . Theſaurus Linguarum weterum Septentrionalium}” contain. 
ing not only complete grammars, but a treatiſe alſo of the northern 
tanguages. This book, 1 may with juſtice ay, has the reputation 
among the learned, of being one of the moſt curious, exact, and moſt 


learned pieces, in its kind, that any age has produced, For:e/car” 's 


| Pref. to Mon. xx. Ixxxi. The Theſaurus is a WOLF book, Pref. 
to Forteſeue de Laad. Leg. Angl. xviii. 


(3) Theſe are cited as Tothil's Reports; ate os 


printed in 1649, and the other in 167 13 the tranſaßtions or caſes are 


placed at the beginning of the book, in the former edition, and at the 
end of it in the latter, ſee Wor. Bibl. Leg. by. Zr. 


(4) The Collector was one of the Six Clerks. Ex due. 


65 The Prefaces and Introduꝗions 18, 
curious. Pref. to Fortęſ. de Laud. xix. See Nicol. Engl. Hiſtor. Libr. 
74. This Hiſtory is rendered peculiarly intereſting to the profeſſion, 
from the author's having ſubjoined to every reign, the titles of the ſe- 


veral ſtatutes reſpeQively paſſed therein. 0 5 


(6) Mr. Tyrrel ought to be mentioned with honour, a8 hae alinctre 
lever of truth and liberty. Pref. c. wii. | 
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(3) This 1 is an inmenſe - body of law and equity, 52 3 "JSP 
withlunding: all its defects and inackuracies, muſt be allowed to be a ne- 
ceſſary part of every lawyer's library, „and is indeed a moſt uſeful com- 

und would have been dußhitely more ſo, if the author had 
been leis fingular, and more nice in)his arrangement and method, and 
mare ſtudious of avaiding, repethigna mee 
Proceed from the author's error in judgment, in endeayouring to en- 
t his own very extenſive abridgment on that of Mr. Serjeant Rolle, 
8 E, 1 F. Os. Lit. 9. A. Lord Chancellor Camden i 1s faid to have often- 
ti es expreſſed kimſelf much in commendation of. this abridgment. 
$4 is a public loſs, that the univerſity of Oxford does not continue this 
- abridgment 3 for T am informed, that they are both enabled and di- 
- rected by the teſtator ſo to do, at proper intervals of time. "IE Ex- 
tract from Mr. Viner's Will, eee DoRſeript to Black. Diſc.” 
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Wills. FFC. The Nature of Agiſtment Tithes 
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. QUER, by (3) Cecil Willis, 
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© 7 Antiquity and Dignity of the 
. 8 Tio of eee at Law, by - 
15 . liam 


» SOL | 
uw £ * 


4 = r — 


— = 
0 N 1 n n a Boca 2 — - 1 roy 
— e — 9 * 7 LS e II — EE — — 
— 2 — > rei — — 8 — — — —— 
ES - 7 Pn — — VE — _ DIME — — 2 VERO 
Y Foe ona 5 — - Zo = womb — 
* 88 "8 be». 0 — —— 
— 1 


— 
r 
2 2 


— —e— 
EE + 
—— 


3 


- _ - 2 
— — 


— 
— 
* 


— — 
Tr pon 
ety, —— 
* BO, = — 


* 
— 


r gs 


Lk 
— — 
— ED en, — 7 OR — — - — — - - — 9 
— — — er — ny + Le cms — 3 2 — — — — —ETY — — - 
2 — 2:85 WA : 
Y - ** 0 dd 1 — — — IIS or ks _ . A 
© —— b ' Yo ts 0 3 N 8 ——— 2 * 
— — fi <= N — reren 8 3 A P 8 ——— — 
8 en 2 . I — 9 * — rr J 2 — fans — — > £ —2 gh gs — — — 
2 — * —— 2 - 7 — 5 2 Y Eo — I ID Ra 2 = 2 CRT TIES, 
5 — 22 = — 2 * ” * r — 2 — 8 WI a 5 - 
* 0 4 —— a : - - be 8 — > — - 
— —— * — > . - SA apr * n * « * 7 — . A - l 
—＋ 2 2 Ine eg 2 r J. Y . - ox 250" = - on 
_ — - Py * — F 
— EL 2 az * X = T5 —_ * ee ot yy —_ A. — — of To 


3 — 


j ; 
1 
'F 
? 
& 77! 
; 1 


4 — IS: — — — DIC 
2 — — — 
2 222 2 eg A. — 


(i) See Introd, xii. n. e | 

(2) Biſhop Kenner very highly 3 1 in his. life of 
dummer, annęxed to his treatiſe of kind. quarto, 1726. War, 
Bibl. Leg. p. 57 


(3) Doctor of Divinity, Vicar of Holbeach, and Probendary of the 
cathedral church of Lincoln, Ex Autog. | | 

(4) The Collector was a Serjeant at Law, ſee Miu. 7 eftm. Hall : 

(5) See Gatx. 59. n. 

(6) This miſcellany was not publiſhed for ſale, a very few copies only 
having been prized for particular friends. Wer, Bl. by Br. Tit. 
« Miſcellanies.”? 
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Eaſter Term, 22 Eliz. A. D. 1580, 
In the Exchequer. 


Roger Manwood, Lord Chief Baron, 
Jobn Sotherton, puiſ-ne Baron. 

Robert Shute, puiſ-nt Baron. 

Gilbert Gerrard, Attorney-General. 
William Fleetwood, Recorder of London. 


The Caſe of the Archbiſhop of York. 
The demand of NH E archbiſhop of York certifies | John Young, 


7 | now biſhop of Rochefter, and prebendary of 
VIII. chap. 3. in che cathedral church of York, (which 


ought to be made 
at the dignitary prebend is in the county of Nottingham). to be recu- 
. eee ſant as to pay ment of his tithes for a year. Richard 
* ser ag Francthyn his ſolicitor demands tithes, and does not 
bis fall in the Pay them to him; and, among the certificates of 
oe x. pl. a. other recuſants, it appears, that one Thomas Wethered, 
the ſaid Richard Francklyn's deputy, demanded "i 
at the ſaid cathedral church, and the words of the 
ſtatute are, by the archbiſhop, biſhop, or by any 


of their N ſervants, or officers,” & c. 


And it was held, by Mimwnd, chief . 
Shute, ſecond baron of the Exchequer, that the certi- 
ficate is not good, that a certificate under a ſeal of 


arms is; that the demand was made by Richard 


Francklyn, and the ſchedule is, that the demand was 
| by the ſub-collector; and the ſtatute runs, that it 
. ſhall be reaſonably demanded: beſides, they do not 

certify where the demand was made; and by the ex- 

preſs words of the ſtatute of 26 Hen. VIII. chap. 3. 


81 the demand ought to be made at his dignitary or 
| church,” 


71 — 


Michaelmas Term 23 Eliz. 


church,” and this ſhould be at the manſion-houſe of 


the prebend, or elſe at his ſtall, in the choir; and 
| befides the certificate is, „In teflimony whereof we 
have affixed the ſeal of our vicarage in ſdiritualities,” 


and in fact it was ſealed with the ſeal of the arch- 


biſhop's arms; whereas the words of the ſtatute are, 


« ant certified under the ſeals of the archbiſhop or biſhop, 
or ſuch as ſhall be charged with the collection of the 
tenth.” 


See the caſe of the biſhop of Coventry and Litchfield, 
and Beacon, under Eafter Term, 24 Eliz. 


Michaelmas Term, 23 Eliz, 
November 4, A. D. 1581. 
In the Exchequer. - 
The Caſe of the Abbot of Saint Mary, in Yorkſhire, 


HE abbot of Saint Mary's in York challenges U 
tithes of the lands of Torbay in the towns of chat Everyone 


pay his portion 


Dalſton and Burgh, that is to ſay, that a compolition of tithes. 


was made in ancient times, between the conyents of 
both abbies, with the mediation of the abbots, that 


the abbot of Torbay, &c. ſhould pay for tithes to the 


aforeſaid abbot of Saint Mary's, &c. twenty-ſix ſhil- 
lings and eight-pence ; and afterwards both the ab- 
bies came into the king's hands, | 


Henry the Eighth by his letters patent granted the 
lands that. belonged to the abbey of Torbay, ſince 


which proceſs iſſued ou: of the Exchequer, againſt the 
| patentees, who came by Walmſiy, Serjeant, and 
35 prayed 


\ 


Sav. 4+» pl. 12. 
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£250 
RE 


Tithes do not 
iſſue out of land, 
as rent, 


Mithatimas Term 23 Eliz. 


prayed to be diſcharged therefrom, becauſe the lands 
charged, and the abbey of Saint Mary's, were both 
in the king's hands, and therefore the unity of poſ- 


ſeſſion extioguiſhed them, 


| Manwoed. No, for this payment is granted for 
tithes, ſo that if the money be ts the tithes 


are payable, 


Shute, agreed, and ſaid beſides, that the grant is 
executory, and that a tacit condition is implied, that 
if the money be not paid, the party may take the 
tithes; and that this caſe is not like that of rent in 


chief, common, and ſuch like, that are merely iſſu- 


ing out of the land; to which Mantood agreed. 


Shute. What ſort of an agreement is that, which 
is made by the mediation of the abbots of the con- 
vent! 


Mantusod. Where it was by the mediation of the 
abbots, this was good in thoſe days, 


Walmſley and, that inaſmuch as his client had 
ſolely the lands in Burgh, that it ſhould be ap- 


portioned. 


Court. It is reaſonable that every one ſhould pay 


only his portion; wherefore an auditor was 88 
: to make an eee 


55 0 _ 


Eaſter Term, 23 Eliz. 
April 13, A. D. 1561. 
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In the Exchequer Chamber. 
Sir Chriſtopher Wray, Lord Chief Juſtice 
of England. 


Sir Edmund Anderſon, Lord Chief Juſtice, C. B. 
Roger Manwood, Lord Chief Baron. | 
John Southcote, 'puiſ-nt J. B. R. 
Thomas Carrus, puiſ-ne J. B. R. 
Thomas Gawdey, puiſ-ne J. B. R. 
Thomas Mead, puiſ-ne J. C. B. | 
Francis Windham, puiſ-nt J. C. B. 
Jobn Sotberton, puiſ-nz Baron. 

Robert Shute, puiſenꝰ Baron. 

William Periam, puiſenꝰ : 79. 8 "Os 
Jobn Clinch, puiſ-nz Baron. 
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Flemyng, and the tenants of Dudley. 
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I was held between Flemyng and the tenants of When you may 
8 "op or may not pre- 
Dudley, that if the tenants, from time whereof ſcribe in modo 
MEMary. does. not run, &c. have been uſed to pay a 2 Fo 
certain price for a tithe lamb, ſo that the cuftom 
is fully eſtabliſhed, that although afterwards the 
parſon encroaches upon more, or the tenant pays the 
lamb in Zing, this does not deſtroy the cuſtom. But 
if one had paid a penny for a lamb for fifty years; 
and afterwards pays tithe in kind, before the cuſtom 
is eſtabliſhed ; although he again pays his penny for 
twenty years, they cannot preſcribe in modo decimandi. 
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Certificate of a 


prebendary's re- 
cuſancy, after 


the payment of 
his tithes, and 
before the time 
in 26 Hen. VIII. 
chap. 3. is of 
no avail. 


Sav. 26. pl. 6 3 


Eater Term, 24 Eliz. 
May 17, A. D. 1582. 


In the Exchequer Chamber. 


Sir SEEN | Il ray, Lord Chief Jaftice of 


England, 
Sir James Dyer, Lord Chief Juſtice, C. B. 
Roger Manwood, Lord Chief Baron. 
John  Southcote, puiſenꝰ J. B. R. 
Thomas Carrus, puiſenè, J. B. R. 
Thomas Gawdey, puiſenè J. B. R. 
Thomas Mead, puiſenè J. C. B. 
Francis Windham, puiſenè J. C. B. 
Jobn Sotherton, puiſ-ne Baron. | 
Robert Sbute, puiſ-nt Baron. 
William Periam, puiſ-n? J. B. R. 
Jobn Clinch, puiſen Baron. 


The Biſhop of Coventry and Litchfield and Beacon. 


T* was held, that if 2 prebendary pays his tithes 


into the receipt of the Exchequer, before the time 
limited in the ſtatute of 26 Hen. VIII. chap: 3. 


and the biſhop of the dioceſe afterwards certifies him 


a recuſant, that this certificate is of no force. 


See the. archbiſbop of York's nods, 1 r Eofer 
Term, 22 Eliz. 


Trinity 
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"BY | : 7 
In the Exchequer. 
Mayne againſt | Becke. 1 155 


NE Mayne ſued Becke in the ſpiritual court, Sequeſtration te 
ſet out tithes 
for tithes of the manor of B. in the county of never ſeen. 


Bucks ; and Becke exhibited an Engliſh bill, ſetting . 30. Pl. 6x. 
forth, that he was tenant for years on the demiſe of 
the queen, and alledged that the ſaid manor was diſ- 
charged from tithes, and prayed a prohibition, which 
was granted; and afterwards the ſame Mayne came, 
and prayed ſequeſtration of the tithes of the ſaid 
1 


Manwoed. Had the contention been between the 
parties to whorn the tithes of the manor, ſevered from 
the ninth part, belonged, your requeſt had been rea- 
ſonable ; but to grant a ſequeſtration for the ſetting 
out. of the tithes, was never hitherto ſeen; and if 
the defendant agrees to this, he admits that the lands 
are titheable, Sbute agreed. 


Michaelmas Term, 25 Eliz. 
N A. D. 1583. | 


I the Exchequer Chamber. 4 


| | Brake and Mayne, 


Tur ſame was held for law in this caſe, as in Preſcription for 
that of Flemyng, and the tenants of Dudley, 3 pl. 34. 
. ſee under Eaſter Term, 23 Eliz.] for tithes 
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Where the pa- 

- Tiſh is not cer- 
tainly known, 
and where no 

uſage of pay- 
ment has been, 
the tithes ſhall be 
paid to the par- 
ſon, or vicar, &c. 


Sav, 60. pl. 131. 


2 & 3 Ede. VI. 
chap. IJ» 


. Maly Tens 26 Eliz: 


FREY by the farmer of the en of f Huhn: 
bam, in the county of | Bucks, - 


— 


Trinity Term, 26 Eliz. 
| May 4, D. I 584. * 99 


In the Exchequer. 


Roger Manwoed, Lord Chief 8 
Jobn Sotberton, puiſene Baron. 
Robert Shute, puiſ-nt Baron. 

Edward Flowerdut, puiſ-nt Baron. 


Jobn Popham, Attorney-General. _ 
William Fleetwood, Recorder of nan, 
Anon. 


: F is a fenn called Pins, in the 


| county of Lincoln, which fenn is not known 
to lie in any particular pariſh ; whereupon it was 
ordered in this court, that the tithes in this caſc 
ſhould be paid to the parſon, vicar, penſionary, 
&c. where the owner of the cattle lives; but if 
the tithes have been paid to the parſon of any 


pariſh, beyond time of memory, although it be not 


known in which pariſh the moor or common is, they 
ſhall be 9 
they have deen uſed to be paid; but where no uſage 
of payment hath been heretofore, nor the pariſh cer- 
tainly known, they ſhall be paid to the parſon or 
vicar, where the owner reſides, by virtue of a bo 
viſoe in the ſtatute polls. in 2 _ 3 ane wh 

chap. 13. 


„ 


ontinued to be paid in the ſaid pariſh, where 


„ dee 
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Trinity Term, 34 Eliz. 
A. P. 1 5925 2 
In Chancery. 


Sir John Puckering, Lord Keeper. 3 
Sir Gilbert Gerrard, Maſter of the Rolls, 
EE Coke, + Solicitor General. 


- _ Moone ag Bond. 


Y Lad declares, that matters for tithes are Tithes determi- 


nablein 


Toth. 282. \ 
e 


determinable i in this court. 


: 


8 . * 
Wr 


10 "I" ( *. D- AE 


In Chancery. 


Thomas, Soon Elleſmere, Lord Chancellor. 
Edward Bruce, Maſter of the Rolls. 
Thomas Fleming, Solicitor General. 


Soubly againſt Moore. 


. FOE one muſt pay their tithes in kind, un- 
f leſs there be a compoſition real, or 0 


ſeription i in Koa decimandi. 


Trinity - 


1 pre- compoſition, or 


'Tithes to be paid 
in kind,- vanleſs 


preſcription, 
Toth, 284. 
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Trinity Term, II Jac. I. 
1 June, A. D. 1613. 


In Chancery. 


The Dean and Chapter of Cbriſt Church, in 
Ee Oxford, againſt Grant. 


Tithes determi- OINT of tithe determinable in this court 
nablein Chancery. a 
Toth, 283. | and parcel or not parcel. 
| Browne againſt Whetford, 

Aal decimand;. © f ” i RJ Rd . 225 4 | 
1 2 ww Modus decimandi diſmiſſed, otherwiſe, if per- 
— diſmiſ- ' formed. 
4 2 

Toth, 283. 


Hilary Term, 11 Jac. I. A. D. 1613. 
In Chancery. | 


Hungate againſt Crooke. 


Ground ordered £ 8 HE plaintiff being a common perſon, having 


to be ſet out by . : ; | 
commiſſion, in a leaſe of tithes in kind, which had long time 


3 tithes in been obſcured by union, or otherwiſe; Ordered, 
Tub. 283, That a commiſſion ſhould go forth, for ſetting out 


meadow, and other grounds, in lieu thereof, 


Michaelmas 


11 
% 


Michaelmas Term, 18 Jac. I. 
e 1620. 


In Chancery. 


Sir Julius Czſar, Maſter of the Rolls; ; Sir Ed- 
ward Bromley, one of the Barons of the Ex- 
cheguer; Sir Humphry Winch, one of the 
Juſtices of the Common Bench; Sir John Do- 
deridge, one of the Juſtices of the. King's 
Bench; and Sir Richard Hutton, one other of 
the Juſtices of the ſaid Court of Common 
Bench, &c. Lords Commiſſioners, to hear and 
determine Cauſes, in Chancery. 


Henry 2 elverton, Solicitor General, 


Underbill unt Joyner. 


ONCERNING tithes i a kind, and the par- Parſon decreed 


ſon having common for beaſts of the field, was te hg, els 


ordered to take a quantity of ground in lieu thereof, tity of ground 
ES : in lieu of tithes 
and concerning an act of parliament ; deereed upon in kind. 


a report, Toth. 283. 
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* refuſed . 


to reverſe a de- 
eree for tithes. 
x Chanc, Rep. 
26, 


— 


Demurrer to bill 
for the preſcrip- 
tion of a Modus 
decimandi, al- 
lowed. 

1 Chanc. Rep. 
27. 

But gzere, and 
ſee ante, p. 


and oft, p. 


3 Car, I. FT D. 1629, 


1 Chery; 


Sir Thomas 0 oventry, Lord Keeper. 

Sir Julius Cæſar, Maſter of the Rolls. 

Ricbard Sbilton, Solicitor General. 
Nute againſt Sent by. 


BILL of review brought to reverſe a decree 
for tithes made by the Lord Elleſmere, in reſpect 
the plaintiff hath had a verdi& at law, and ſentence 


in the eccleſiaſtical court, ſince the decree ; this court 


would not reverſe the decree, notwithſtanding any 
thing __ Were it. 


2 6 ——_— — —_— at * 


„— _ 


4 Car. I. 1628. 
In Chancery, 


Browne againſt Thetford. 


. Mp bill is to maintain the preſcription of a 
Modus decimandi, to which bill the defendant 
demurred, and ſays it is proper for the common law, 
or the eccleſiaſtical court; this court allowed the 
demurrer, and diſmiſſed the bill. But note the time, 


Ke. ſuch bills * been often allowed, both before 


and ſince. 
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Sir Jobe Walter, Lord Chief Baran, 
Jobn Denham, puiſ-nz Baron. 

Sir Thomas Trevor, Puiſ-n? Baron. 
George Vernon, puiſ-nz Baron. Veit x 
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Robert Heath, Attorney General. 
Heneage Finch, Recorder of London. a 
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Doctor Burgeſs s Caſe; 
8 
Doctor Burgeſs againſt Symons, 
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OCTOR Nane parſon of Saint Magnus Of ſoing for = 
upon London Bridge, ſued here, upon the de- bee bee rand bd 
cree confirmed by the act of parliament, of 37 Hem, if chin 
Hen. VIII. chap. 12. concerning tithe in London, 12. reſpecting 
for tithes; and for privilege, ſhews, that the King wy; 3 
has four nobles a year revenue out of it, and a de- 
murrer to the juriſdiction; and for the doctor, pre- 
cedents were alledged; one of 14 Jac. I. where the 
parſon of Saint Buzteiph's without Biſhopſgate, being 
impropriator -upon a grant in fee farm, ſues here; 

Coventry being Recorder at this time, of counſel 


with the : aa the parſon. 


r 


* 

b — 5 a 
77 . es i a aa =f 
<a TOES MA Et AS AE, Pe — 
7 rr e 

R e 8 * 0 


I ot — 
= Sr 
— 4 — — — 
* 8 
— 
— 


Finch, Recorder. Thoſe 1 might be of 
tithes claimed by cuſtom; and forſuch, they may well 
ſue here, or in court chriſtian ; but for tithes grounded 
on | the ature, or which have their commencement 

from 


: Trinity Term 4 . 


from the ſtatute, and not otherwiſe, they ought not 


to be ſued by any other method, than that which the 
ſtatute directs, nor before any other judge, than ap- 
pointed by the ſtatute; and as for tithes for houſes, 
there are none, unleſs the ſame be given by this de- 
cree, any more than there were tithes payable for a 
mill, before the ſtatute of Articuli Cleri; but new- 
erected mills pay tithes; for no tithes are due for 
freeholds by common law, and therefore at common 


law, wood and underwood were titheable, though, 


before the ſeverance, it was patcel of the freehold, 


and ſo. ſays Doctor and Student. 


Andd it appears alſo by a record, which I have 
ſeen, of 2 Rich. II. among the parliament rolls, 
whereby the Commons pray, that wood may be 
aſcertained, for they ſay that before the great plague, 
no tithe was paid for any fort of wood ; but this was 
altered by. the ſtatute of ſilva cædua, 50 Edw. III. 


and it was firſt obtained at the conſtitution of Min- 


chelſe y; and at this day no tithes are payable for 
mines and quarries, unleſs by cuſtom ; ſo that there 


is no other foundation, in the * caſe, but the 


above decree affirmed by parliament, by which no 
court, but the Mayor of London, can take cogni- 
zance of it; and to this purpoſe is the caſe of Scu- 
damore againſt Bell, 5 Fac. I. and this caſe was com- 
pared to that of the orphans of London, where the 
court will award a prohibition, if any ſpiritual court 


Interferes with their eſtate, though it be only by 


private cuſtom. Walters, 38 AN. The King's farmer 
ſues here for tithes; ſo that this court can hold 


plea of tithes, in any caſe; and there have alſo been 


caſes, in which the queſtion 'was, Whether tithes 


' ſhould be paid upoff letting on leaſe houſes in London, 


wo great fine and deut and 12 this particular, 


this : 


 Michdehwas Term 4 Car. I. 


this court has had Juriſdiion ; but we vill adviſe 
further. - 


see this caſe debated again in that of the parfon of 

Saint Buttolph, under the next Term; Langham 
againſt Baker, under Trinity Term, 10 Car. II. 
Doctor Bennett againſt Treppas, under OY 
Term, 8 Gee. I. 


Michaelmas Term, 4 Car. 1. 
A. D. 1628. 
In the Exchequer. 


" THE Parſon of Saint Buitalph's Caſe. 


HE Caſe of the Parſon of Saint Buttolph's with- 

out Biſbopſgate, who ſues here for tithes, and it 

was moved now again: and Ny ſaid, that if one be 
bound to the King, by covenant, with condition to 
do ſuch a thing, he may, before a breach, ſue here; 
and ſo, for the ſame reaſon, may every one, who 
holds land of the King, by rent-ſervice, either for the 
repair of a bridge, or of a cauſeway, or of an high- 
way, &c. for in theſe caſes they can the better per- 
form their ſervices, if. they are paid by their debtors, 
&c. and ſo, by this means,, all caſes may be drawn 
into this court, if, upon the other point, the leſſee 
of the farmer be privileged ; but the court diſmiſſed 
the bill, and declared their reaſon to be folely, 
becauſe the parſon impropriate held the reverſion, 


& 
and the fee farm was entirely granted out of the 


| King; and now te ng cannot take advantage 
of 


T5 


# 


Privilege of the 
Exchequer,as the 
King's leſſee 
difallowed, be- 
cauſe the eſtate 


under which the x 


party claimed 

the privilege, was 
out of the King, 
Littl. Rep, 141. 
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Tithes payable 
for an empty 
bouſe. 


Michaelmas Term 4 Car. I. 
of this covenant; and they waived all the other 


queſtions, vix. Whether tithes may be ſued for, 


here ; whether the parſon is privileged for houſes in 
Londen; and whether, feoffee of fee farmer. ſhall 


have privilege here; and only ordered the cauſe to 


be diſmiſſed. 


"I this caſe cited in the caſe of Dr. he inf 
Symons, under - Trinity and Michaelmas Terms, 
4 Car. I. Langham againſt Baker, under Trinity 
Term, 10 Car. II. Doctor Bennett againſt Trep- 

| bas, Kas Eg Terms 8 8 I. 


Doctor Burgeſs againſt Symons, 


IE Caſe of Dr. Burgeſs, Parſon of Saint Mage | 
nus, againſt Symons, was now argued again; 
_ Latch Rep. 141. and Walters ſaid, that he willingly gave up the great 


queſtion of juriſdiction, having inquired what the 


caſe was, between the parſon and the other; and 


it appeared, that the pariſhioner farmed an houſe at 


five pounds, in Kent, and as it ſtood empty, he not 


being able to get a tenant by reaſon. of the great 


plague, would not therefore, during that time, pay 


tithes. 


But Waters ſaid, as this was the caſe, he would 
adviſe him to pay tithes ; ; and further, that he could 
ſhew the caſe adjudged, where one leaſed an houſe 
in London, rendering rent, and afterwards purchaſed 
the ſame houſe in fee, though no. rent was paid for 
it, yet, the parſon ſhall have tithes, according'to the 
rent paid laſt; but if one builds a new houſe, and 
inhabits it, or ge it free of rent, the parſon ſhall 


not have tithes nor remedy; and this is not the great 


caſe, ſo much litigated, whether tithes ſhall, be paid 


| for the encreaſe of rent, when the leſſee makes un- 


der 


| Michaelmas Term, 5 Car. I. 17 


der leaſes, reſerving greater rent; nor the caſe of 


tithes according to the fine taken for the leaſe, which 


has been laſt reſolved; and therefore he adviſed the 
defendant to agree with the parſon, and pay his 
tithes. Wo he 


See this caſe, under Trinity Term, 4 Cay. I. Of 
the parſon of · Saint Buttolpb, under Michaelmas 
Term, 4 Car. I. Langham againſt Baker, 
under Trinity Term, 10 Car. II. Doctor Ben- 
nett againſt Treppas, under Eaſter Term, 8 
Geo, I. See the 4th point of the Judges, in 
the anonymous caſe, under Michaelmas Term, 

oo FL HE | 


r A as 


5 Car. I. A. D. 1629. 
Si In Chancery. 
Lord Coventry. 


HE bill was to eſtabliſh certain cuſtoms of Bill to eftablich 
Abt ks 2 14 4 Fo ; certain cuſtoms 
tithing within a particular.pariſh, the plaintiff of tything diſ- 

| nt has 7 *. 32. . miſſed, . becauſe 

alledging, that there were Tuch cuſtoms ; and ſetting r pad never been 

them forth at large in his bill. tried at law, 
5 5 3 whether there 


1485 33 WET were ſuch cul- 
The defendant, by his anſwer, denied the cuſtoms; N. Chan. 
and alledged, that it was not proper for a court of Rep. 10. 


equity to determine whether there were- any ſuch 


cuſtoms or not ; that the bill was in nature of a pro- 


hibition at common law; and in a caſe where ſuch a 
prohibition had never been granted, or the cuſtom 


tried, and therefore the bill was diſmiſſed. » 


C 8 Car. 
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Modus decimandi 
diſtaiſſed, becauſe 
not performed, 
Teth, 283. 


Modus decimandi 


for tithes in 
kind, diſmiſſed, 
not being per- 
formed. 


Totb. 28 Jo 


"OO Term, 10 Car. I. 


$ Car. I. A. D. OY 


"76 Chancery. 


Sir 7. bomas n Lord Keeper. 
Sir Julius Cæſar, Maſter of the Rolls. 
Richard ale Solicitor General. | 


* ee againſt Bent. 


2 decimandi diſmiſſed, otherwiſe, if per- 
formed. 


Bafer Term, 10 Car. I. 
A. D. 1634+ : 


In Chancery. 


Sir 7 "TRY Coventry, Lord Keeper. ? 


Sir Julius Ceſar, Maſter of the Rolls. 
Edward Littleton, Solicitor General. 


| New College againſt danpuer. 


Modus e fox tithes in kind, alla, 
otherwiſe, if performed, 


12 Car. 


Trinity Term, 7 Car. II. 


12 Car. I. A. D. 1636. 
: In Chancery. 
Thomas Lord Coventry, Keeper, 


Sir Dudley Diggs, Maſter of the Rolls. 
W Lites, Solicitor General. 


\ 


bes againſt Burgoine. 


* 


Tithes for co- 
nies and wood 


- DECREE for tithe conies, and * wood. decreed. | 
| Toth, 284. 
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Trinity Term, 7 Car. II. 
A. D. 1655. 
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Chancery. 


Sir Bulſrode IWhitelocke, Serjeant at _ Ri- 
chard Webb, Serjeant at Law;  Jobn Liſle; 
Lords Commiſſioners for the cuſtody. of the 
Great Seal of the Commonwealth of England. 
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William Lentball, Maſter of the Rolls. 
Ellis, Solicitor General. 
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In an informa-' 
tion in the £x- 
ebeguer, the value 
of the tithes 
muſt be ſet forth. 
Hardr, 4. pl. 3. 


. rinity Term, 7 Car. II. 


Upper Bench, 
Jobn Glynn, Lord Chief Juſtice. | 
Philip Fermyn. | 
Richard Nicholas. 
Richard Aſh. _ 


| TON Common Bench. 
Oliver Sainljobn, Lord Chief Jute 
Edward Atkins. 

Matthew Hale. 

Hugh Windham. 


Exchequer. 
William Steele, Lord Chief Baron. 
Edward Atkins. 
Jobn Parker. 
Robert Nicholas. 


Edmund Prideaux, Attorney General. 
Liſburne Long, Recorder of London. 


The Attorney General verſus Staite. 4 


7 N an information in the Exchequer Chamber, * 


Engliſh bill, for ſmall tythes, appertaining to the 


rectory of Seuthwicke, -in Dorſetſbire; the defendant, 


in his anſwer, did not admit the plaintiff's title, but 
alledged an extinguiſhment of tithes, by unity of 
poſſeſſion ; and the plaintiff made no proof of the 
value of the tithes, nor what cattle had been depa- 
ſtured in the place, where, &c. and for that cauſe the 
court, upon the hearing, refuſed to direct a trial at 


law, becauſe no n damnification appeared to 


them, 


R 


Trinity Term, 7 Car. II. 21 


them, whereon to ground a decree for the plaintiff; 
if the verdict ſhould paſs for him; and thereupon the 
bill was W | | 


In the Exchequer. 


 Handwycke againſt Newte,  _ » 


HE plaintiff exhibited his bill, as parſon of Decree for pre- 
Haddam in Hartfordſhire, for predial and other OL _ 
tithes; and upon proof. of the quantity and values, 
had a decree for the whole; and the clerks ſaid, that 
this was the conſtant practice, where a bill is exhi- 
bited for predial tithes, and the ſingle value only de- 
manded, 
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wow” 
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In the Exchequer. 


— nu. 


Guilbert againſt Everſiy. 


HE plaintiff preferred an Engliſh bill in . Tithes 1 
Exchequer Chamber, for tithes of herbage, as rand 

vicar of Eling in Surry, againſt an innkeeper who Pr ape 
depaſtured travelling horſes ; for which there was no by 
cuſtomary payment; and the value of the lands de- 
paſtured were proved to be thirty pounds a year; and 
the court were in doubt. what decree to make for a 
certain rate to the parſon, it not being aſcertained by 
cuſtom ; and they conceived, that they ought to have : 
regard to the value of the land, which is proved to | 
be thirty pounds a year, and ſo to allow him two 
ſhillings in the pound ; but they agreed clearly, that 
tithes were payable for ſuch herbage eaten by the 
mouths of travellers horſes, as aforeſaid ; and the 
held that tithe ſhall be paid for ns of cattle, Tithe for agiſt- 
by the occupier of the lands: but the court ſaid, eos of cattle 


by occupier af 
they would. award a commiſſion to inquire into the the land, 


C3 | a value 
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Eaſter Term, 9 Car. II. 


value of theſe tithes, unleſs the parties agreed in the 


mean time, which they adviſed. 


See the caſe of Smith againſt rule under the year 
WA 


The council of 
Lateran, a gene- 
ral law recei ved 
in England; 

and lands df. 
charged of tithes 
by that council 
are diſcharged 
by law, as all 
lands belonging 
to the Ciſtercian 
order, were, 


Harar. 101. 


4 $+ 


Eaſter Term, 9 Car. II. 
A. D. 1657. 
In the Exchequer. 


Sir Thomas Widdrington, Lord Chief Baron, | 
Edward Atkins, 
Robert Nicholas. 
Roger Hill. 


Edmund Pridiaus, Attorney General. 
Liſburne Long, Recorder of London. 


Stavely againſt Ullithorn. 


| fa an action upon the caſe in a feigned action, 


upon a dill in equity, and an order for a trial at 


law, the queſtion was, Whether ſuch lands were 


diſcharged of tithes, as having belonged to Fountain 
abbey in Yorkſhire, which was of the Ci/tertian order ; 
and it was held, by the court clearly, that the council 
of Lateran, which freed that order from payment of 
tithes, was a general law received in England; and if 
theſe lands were diſcharged of tithes, from the time 
of that council, that no other covenant or contract 
made by the abbot to pay tithes, could diſpenſe with 
this privilege, or * them liable to tithes; for 


once 


fi 
If 


Eaſter Term, 9 Car. II. 


once diſcharged by this council, n e 
for this council is as forcible as an act of parliament, 
which concludes all parties, 


Once, always 
di\cCharged of 
tithes, 

AR of parlia - 
ment concludes 


all parties, as it includes all men's conſent, 


And the court was alſo of opinion, that if there 
were any ſuch agreement for payment of tithes, be- 
fore the council, that yet this council, as a general 
law, which includes all men's conſent, had diſſolved 
it, and the lands were diſcharged. 


- 


See the caſes of Wilſan againſt Redman, under Mi- 
cchaelmas Term, 12 Car. II. Lord againſt Turk, 
under Michaelmas Term, 8 Geo. I. 


? 


In the Exchequer. 


» Sheffield againſt Serjeant. 


PON a bill in equity, to be relieved for cuſ- 

| tomary tithes, in London, the caſe was, that 
the plaintiff's title was under a ſequeſtration by par- 
liament, and an order thereupon by the committee 
for plundered miniſters ; and the queſtion was, whe- 
ther he was relievable according to the decree con- 
firmed' by ſtat. 37 Hen. VIII. chap. 12. concerning 
tithes in London, by which the Mayor of London muſt 
be firſt addreſſed to; and the decree mentions only 
the parſon, vicar, and curate ; ; and whether, he that 
is in by ſequeſtration be within it,” not being parſon 
de jure, was the queſtion ; ; and it was urged by the 
defendant” s council, that he is relievable there, and 


Agreement for 
payment of 
tithes before the 
council of La 
teran, diſſolved 
by that council. 


1 


The court was 
divided in opi- 
nion, whether 
he that is in by 
ſ:queſtration, be 
relievable for 
cuſtomary tithes 
in London, ac- 
cording to the 


decree confirmed 
by the ſtatute of 


37 Hen, VIII. 
chap. 12. ; 
Hardy. 192. 


pl. 7» 


therefore not here, becauſe he comes in under the 


parſon's title, and as his leſſee; the ſame law is of 
an impropriator, who is not within the words of the 
decree ; and that fo it was lately ruled in Chancery, 
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24 Trinity Term, 10 Car. II. 
which the court agreed to, but yet w were divided in 


this caſe; and it was afterwards, by conſent, . 
red to compromiſe. 


Trinity Term, 10 Car. I. 
A. D. 1658. 


In the Exchequer. 


Sir 1. Lomas Widdrington, Lord Chief Baron. 
Edward Atkins. | 
Robert Nicholas. 
Roger Hill. 


Edmund Prideaux, Attorney General. 
Jobn Green, Recorder of London. 


Alderman Langham 
„ 
Baker, and twenty-two others, 
Pariſhioners of Saint Hellen's, London. 


Mather by HE plaintiff, as farmer of the impropriate 
1 1 rectory of the ſaid church, prefers his bill 


for non- paymant 


. eee againſt the defendants for not paying their 
den, according tithes in London, according to the decree in ſtat. 
1 1 37 Hen. VIII. chap. 12. to which the defendants 
ok wag 12. plead the ſaid decree, and that the plaintiff hath his 
Hardr. 116. remedy before the mayor of London, by the act of 
Pl 1. parliament, which ſettles the decree; and demand 

judgment, whether or no this court will take cogni- 


Zance of the matter! ? 


And 


Trinity Term, 10 Car. II. 5 
And it was held clearly, that the court had juriſ- 


diction in this cauſe; for that it appears by the very 
decree itſelf, and the act of 37 Hen. VIII. and by ; 


Linwood de decimis, that tithes were payable in London, 
before the ſaid act, for houſes; but the quota was 
doubtful, which is remedied by the ſaid act and de- 
cree; and the act has no negative words, it is not 
ſaid, “before the mayor of London, and not elſe- 
where.“ See Scudamore's caſe, cited 2 Inf. 650. Co. 
Mag. Chart. upon 2 Edw. VI. and tithes were deter- 
minable here ab antiquo; as appears by 38 Aſſ. Selden 
de decimis, 4 Edw. IV. and by Articuli Cleri, cap. 4. 
In the caſe of the king and his farmers, the cauſe 
follows the perſon, and his privilege; and this caſe 
is not to be reſembled to caſes where juſtices of peace 
are empowered by act of parliament; and for that 
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1 
cauſe juſtices of her and terminer have nothing to 1 
do, nor juſtices of goal- delivery; and ſo vice verſa, hk 
11 Rep. Doctor Fofter's caſe ; for they have but a li- 1 
mited juriſdiction; and the King's farmer has, in h 1 
reſpect of the revenue, the ſame perſonal privilege 7 jt 
that the King has; and, without queſtion, the King N oh 
may ſue here; and it was ruled, that the defendants ö We! 
anſwer over. | ; lj; | 
See another part of this caſe, under Michaelmas 4 
Term, 10 Car. II. See the caſe of Doctor 44 
Burgeſs againſt Symons, under Trinity and Mi- 4 } 
chaelmas, 4 Car. I. and of the parſon of Saint Ft 
Buttolph, under the laſt mentioned Term. | 

Doctor Benneit againſt Treppar, under Bofter | 

Term, 8 Geo. I. 


Button 


== SIE — —— - —— — — — 
— — —— — — _ — - — — — — — —— 
» JR 2 C 233 —— CECT 
£1 * — E *. 2 — 2 2 — — nd * — _— f C6 
3 8 8 A 2 — 9 2 - - fa tout = ne = —_ 
8 1 s . 5 8 
8 = 5 . 2 N 8. — 2 fn 2 2 
2 r; . —— 2 2 
wry — Z 8 F nee - dou" 3A 
2 = 49 th. * , te * K ere a . 
— - F * 3 — 2 2 r T0 og 5. wr" 


| 26 


In an Engh To 
* till for vicarage 
tithes, plaintiff 
need not ſer 
forth, how they 
. = due to 
him, whether 
by preſcription, 
or endowment. 
Hardr. 130. 
pl. 2» 


In a croſs bill, 
the plaintiffs 
need not intitle 
themſelves to the 
jur ĩſdiction of 
the court. 

Har dr. 160. 

pl. 2. 


Trinity Term, 10 Car. II. 


Button * Hey. 


I an Engliſh bill for vicarage tithes, i in ſome towns 
in Kent, the plaintiff did n6t ſet forth in his bill, 
how they became due to him, whether by a dee 
tion or endowment, as he ought to have done; and 
exception was taken to this at the hearing, after an- 
ſwer and depoſitions: and the exception over-ruled, 
becauſe the defendant does by his anſwer e bi 


to be vicar, and that the tithes in queſtion are his 


due; but inſiſts only upon payment and ſatisfaction, 
which note : for it has often been ruled contrary, it 
being the ground and foundation of the plaintift's 
bill: but the bill was afterwards diſmiſſed upon the 
merits, with forty ſhillings coſts. - 
But ſee the caſes of Stone againſt Ludlowe, under 
Hilary Term, 14 & 15 Car. II. Pye againſt 
. under Eaſier Ys 7 Geo. I. 


Same Term. 
In the Exchequer, 
Dodle and Potman. 
rer a croſs bill againſt à parſon to diſcover 


what ſort of tithes in particular he claims to 

be due to him; for that the parſon in his bill one 
while demanded one manner of tithing, and another 
time, another; the court held, that in ſuch a croſs 
bill, the plaintiffs need not intitle themſelves to the 
Juriſdiction of the court, becauſe the croſs bill is 
grounded upon another bill here in court; as if a 
man 


Michaelmas Term, 10 Car; II. 


man be ſued here i in the office of pleas, he may have... 
an Engliſh bill to be relieved againft the plaintiff, 
without ſetting forth matter of juriſdiction. 


Michaehnas Pm, 10 Car. II. 
A. D. 1658. ; 


In che Exchequer. 


| Alderman Langbam 
| agaioſt - 
Baker, and twenty. -two others, 


Parifhioners of Saint Hellew s, London. 


'-* an Engliſh bill for tithes of certain houſes in 
London, according to the act of 37 Hen. VIII. 
chap. 12. and to have a diſcovery of the improve- 
ments of rent; the defendants, in their anſwers, ſet 
forth a cuſtomary payment in lieu of all tithes; and 
exception was taken to their anſwers, becauſe they 
do not diſcover their rents, but rely upon their an- 
ſwer de mado decimandi ; and the court held, that the 
modus being alledged no otherwiſe, than by way of 
anſwer, they ought likewiſe to have ſet forth the 
particulars of their rents, and anſwer to all parts of 
the bill; but if the defendants had pleaded it, they 
need not have anſwered to any other matter; and fo 
it was ruled, though objected, that if the proofs 
were againſt them upon the modus, they might then 
anſwer upon interrogatories, to the particulars, 


' See Trinity Term, 10 Car. II. A. D. 1658, ano- 
ther part of this ſame caſe. But ſee the caſe of 
Gumley 


If a modus deci- 
mandi be alledg- 
ed no otherwiſe 
than by way of 
anſwer to an 
Engliſh bill for 
tiches, the de- 
fendant muſt an- 
ſwer to all other 
parts of the bill, 
bat if he pleaus 
it, he need not 
anſwer to any 
other matter, 
 Hardr, 130. e 


pl. 4. 
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© 2 ' Michaelmas Term, 12 Car. II. 


Suni againſt Fontleroy, under Eaſter Faw; 
6 Geo. I. wherein the latter we of this caſe is 
denied to be law. 


Term, 2 Ges. I. and under the year 1717. 


Michaelmas Term, 12 Car. II. 
A.D. 1660. 


In the Exchequer. 


Sir Aden Hale, Lord Chief Baron. 
Sir Edward Atkins, | 
Sir Chriſtopher Turner, . 


Sir Geoffry Palmer, Baronet, Attorney General. 
Jobn Howell, Recorder of London. 


ij againſt Redman, Burton, and others. 


Ez 1 4 ö 

» 3 _ 'PON a bill in equity for tithes, and a trial at 
ands, 28 Ravin 

been part of 4 law directed, to try, whether or no, certain 
abbey of the 


„ eee et of which tithes were demanded, having been 
all be d:ſcharg- part of the poſſeſſions of the abbey of the Ciflercian 
ed of ti hes, by : PEP os 2 
virtue of the ſta- Order, had belonged to any order of religion, that 
. cd wa - vg claimed to be diſcharged of tithes, quamdiu propriis 
. manibus, & c. It was held clearly by the court, that if, 
+ ry = at the time of the diſſolution of monaſteries, by ſtatute 
31 Hen. VIII. chap. 13. ſuch lands were in leaſe, 


or an eſtate for life or in tail were out upon them, 


See I caſe of Ayde againſt Flower, under Trinity | 


1 7: 2 s HT yet 


- 


Michaelmas Term, 12 Car, II. 


yet the revertioner ſhould have the benefit of the diſ- 


charge after the determination of thoſe eſtates ; for 
that the diſcharge was not interrupted, but ſuſpend- 
ed only, during the time they were in the hands of 
particular tenants. See Dy. 277. b. accord. But if 


an eſcheat had happened, it was doubted then, whe- 


ther they ſhould have been diſcharged, -baving been 
parted withal by a feoffment before the ſtatute of 
« Dua emptores terrarum by an abbey, to hold of 
them by certain ſervices; otherwiſe, it is in caſe of 
a diſcharge by unity; for that muſt be perpetual, and 
continue ſo at the time of the diſſolution. 


See the caſes of Stavely againſt Ullithorn, under 
Eafter Term, 8 Car. II. Lord againſt Turk, 
under Michaelmas Term, 8 Gee. 1. 


29 


E ſebear. 


Dua emptores, 


Unity, 
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bes Eafter Term, 13 Car. . 
A. D. 1661. 


* 


In the Exchequer. 


Edward Cage, | Plaintif ; 
Milliam Warner and Jobn hk Defendants, 
g HE bill charged, that the plainu®} in the 
cumbent's bil 1 month of May, 1658, became incumbent of 


8 the church of Beare/ied in Kent; and that the defend- 


ſeized, with all i une 16 and 16 by col N 
the particulars in Fg 58 59, Dy colour of an order 


and values. of ſequeſtration, made by the committee, in ; the 
K 182. «county of Southampton, as they pretended, had ſeized 


divers tithes of divers_ pariſhioners, within the plain- 
tiff's pariſh, due to the plaintiff; and to diſcover the 
particulars of the tithes ſo taken, and their values, 
and to have them paid to the plaintiff, was the ſcope 
of the bill; to which the defendant demurred, be- 
cauſe it is a matter determinable at law, and a crimi- 
nal matter ; but the court put the defendants to their 
anſwer, becauſe it is matter of diſcovery. 


Holbeech againſt Whadcock. 


Chief Baron N a ſuit by Engliſb bill for the tithes of the herb- 
Hale ſaid, that | 4 
tithes for barren age of barren cattle, and others; the Chief Ba- 


cattle were due : . 
+ AS ron ſaid, that tithes for barren cattle were due of 


right, evrorting common right, according to the value of the land, 
eee lg after the rate of two ſhillings a pound; for that they 


yeh of tuo cannot be otherwiſe valued or accounted for, becauſe 
pound, the profits of the land, for which they are paid, are 
24 oy : perceived by the mouths of beaſts ; but by cuſtom or 

preſcription, ſuch tithes may be paid in other man- 
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ren, 


ner; as by the acre, and all manner of cattle, bar- 
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by the court, that tithes for the agiſtment of cattle poſſeſſions of 


bbey of the Ci 
are payable by the owner of the cattle, for the cattle PO eg 


take the profits and herbage of the ſoil; ſo in the t payable by 


the owner of 
caſe of commons ; and it cannot be ſaid, that the the cattle. 


profits are taken by the owner of the ſoil, or that the OG 184. 


ground is in propriis manibus. The chief baron ſaid, A giſtor compel- 
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ren, and for the « plowed? and the SY ; but of common Plough. 1 
right, tithes are not due for cattle bred for the plough | 
and the pale, to be uſed in the ſame pariſh; but if Pale. 1 
they belong to another pariſh, tithes are due for them; 0 on 
and of that opinion was the whole court; and when 1 | 
tithes are payable by cuſſom, they ſhall be paid, we Us 
the lands are not reoned; or lay freſh. | 
e 
Wl ©; 7 
See the caſe of Smith againſt Jubi, under the f 30 
15 Wm 
Pon againſt Wright, and others. „ er IWR j Jt 
TON a bill in equity for tithes of paſture Tin oth ; mW 
agiſtment of | 
ground, parcel of the poſſeſhons of the abbey cattle in pa | . bs 
ture.groun * 55 
of Fedde: being of the Ciſtercian order; it was held of me 8 
1 i 
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lable to pay the 
; the owner of the ſoil might pay the tithes, but clearly tithes, by Lond 
4 . Chief Baron 
the agiſter is compellable to pay them. Hale, 
See the caſe of Underwood againſt VO under 
Hilary Term, 1 Gee. I. [1 
| 1 
: | Randal againſt Head, and others. 1] 
f N a bill for tithes of conies, by cuſtom (among To g bill for "8 : 
t ith f 0 * 1 8 
, others) to pay the tenth cony, or the value of it; 3 — | an 
V the defendants, by their anſwer, deny the cuſtom; , non . 
ſe but do not diſcover how many conies they killed, or ellen oy killed, i ! 
re the value of them, as the bill required; to which, a Ay OOTY [IU 
or exceptions being taken, the court held, that a diſ- Herd. 188. 1k 
n- covery needed not, where there is a full anſwer given 2 6 
r- to the thing i in ne: 3 and till that be tried, the de- 5 1 


_ — I. 


Tay > RY 
: > EL 


2.5 x 
2 $I Hs ” * 
wenn 
— the . 
2 Kai2 


fendants 


= Ul 


* 
Ed 

* 2 
S us. A. 
- _— * 


2 
42 
55 
Ps 
4 
1 


Eaſter Term, 1 3 Car. II. 


fendants are not obliged to diſcover; but the court 


thought it fit, that the defendant, if ſuch matter were 


found againſt him, ſhould be examined upon interro- 


Tithes for co- 
mies are againſt 
common tight, 


Ouere, whether 
tithes were ſv - 
able for, in the 
£xebrquer, be- 
fore ſtat. 2 & 3 
E dw. VI. 


ere to be N for the defendant. 


gatories, to diſcover his knowledge; and ſoit was or- 


dered, and an iſſue directed to try the euſtom: alſo, 
the demand of the tithes of conies being againſt com- 
mon right, the court conceived the caſe, for that 


- 


Driver nn 1 


PON a bill in equity for tithes of corn 
and grain, and a demurrer to it, becauſe the 
ſingle value was not barely demanded; but it was a 
bill of diſcovery only, to enable the piaintiff to reco- 
ver the * treble value; ; fed non allocatur, for that tithes 


were ſuable for in this court before the ſtatute of 2 


& 3 Edw. VI. chap. 13. which note, and guære; be- 


cuauſe it is contrary to common practice and uſage to 
have ſuch a bill, without alledging, that the pllidtiff 


is abe to receive the bras, e Value he ON 


Michaelmas 


3 


 Michada Term, * Car. II. 
a 1 A. D. 1661. 
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7 the Exchequer 
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Sir William Waller and his Wife againſt ben 
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5 | bor an Engliſh bill for tithes, a modus decimandi was Two verdifts 
in iſſue, and a trial awarded by the court, 1 in- a gra an 

form their conſcience, in the county of Oxford; and 3 
after a verdict againſt the plaintiff, and againſt the di- of Exchequer, to 
rections of the court to the jury, as appears by affi- je ori whore 
davit, it was now moved to have'a trial at bar, be- rok word 
cauſe the plaintiff. was a counſellor at law; but not 
allowed, becauſe here the matter of the iſſue is local 3 78885 

not tranſitory; then a trial was prayed to be awarded 

into an adjoining county, by reaſon of the great 

power, and influence, that the defendant had in Ox- 
fordfbire 3 and upon this, the matter-was adjourned 3 
but afterwards a new trial was granted in Oxfordſhire, ; 


and another verdict againſt the 8 upon that 
trial too. 
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| Breamer againſt Thornton and others. 


N. a bill for tithes, for the year, one thouſand ſix A paret agree- 
hundred and fixty, the defendants, by their an- ment to accept 


of a modus in lieu 
ſwer ſet forth an agreement made ten years ago be- of tithes, how 
far available to 
tween the plaintiff and the defendants, and other the the pariſhioners, 
pariſhioners of the ſaid pariſh, to take two ſhillings 8 


binding to them. 
and ſixpence in the pound, for every pound rent of Hardr. 203. 

land, within the pariſh, as long as they ſhould live 22 
together, and he continues parſon; and that they had 
conſtantly paid it accordingly; and that by the ſaid 
agreement, the payment was to be made upon the 
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24 Hilary Term, 14 & 15 Car, I... 


firſt day of May, and the firſt day of November, 

yearly ; and it appeared, that the plaintiff had not 

given notice, that he retracted the ſaid agreement, or 

8 ; _ diſſented from it, after the firſt day of May, one 
5 thouſand, ſix bundred, and Os ſix. 


And 5 the court : This agreement will not bind 
the parſon, being by parol, but it will excuſe the pa- 
riſhioners of the penalties and damages, given by the 
ſtatute of 2 & 3 Edw. VI. chap. 13. and from coſts 
till notice given of his diſſent from the agreement; 
and that notice giyen after payment becomes due, is 
too late; and that it is too late if given after the lands 
are manured and ſowed, becauſe, perhaps, if notice 
had been given before, he would not have been at ſo 
great a charge upon them, or not. have ſown them at 

all; and the court deres the parties to agree; and 
| adjourned. 439 - 


See Anon. under the year 1717, and the caſe 
of Reynal againſt Ru under Trinity Term, 
3 Geo. I. 
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Hilary Term, -14 & 1 5 ; Car 1, 
Bo D. 1662. | 


In the Exchequer. 


5 | Page s Caſe. 


Na bill for tithes, the defendant, hw his anſwer 

Defendant ſet 
+ forth in his an- ſet forth, that the lands whereof tithes were de- 
4 Idee  manded, were parcel of the priory of and 


| [| tithes were de- 
| demanded, were ' parcel of a priory, which was diſcharged. by order, without more, and held 


good, Hard, 322. pl. 5+ 
that 


\ " 


"ROY 


| Hilary Term, 14 & 1 I 5 ur. II. : 
that the lands belonging to that priory, were diſ- 


charged by order, without ſaying more, and this 
was held ſufficient ; which note, becauſe of the un- 


certainty. 
Yee the caſes of Ayde againſt Flower, under Tri- 
. nity Term, 2 Ges. I. Hanking againſt Gay, un- 
der r Term, 4 Ges. I. 


Stone againſt 3 and others. 


N a bill for tithes due to the complainant, as 

vicar and incumbent of in Eſſix, the 
complainant did not ſhew how he was intitled to 
them, viz. by preſcription, endowment, or other- 
wiſe; and the court held it to be. good notwith- 
ſtanding; which note, for it is againſt many prece- 
dents in this court, which Sir Thomas Hardres, the 
King's Serjeant at law, and the reporter of theſe 
caſes, had known of demurrers for that cauſe held to 


— 


See a of Button gala Hoy, 8 Ai Wel 
mas Term, 10 Car. II. Pye againſt Rea, un- 
der Eafter Term, 7 Geo, I. . 


Though com- 
plainant did not 
ſhew, how he 
was intitled to. 
the tithes, yet 


| held good; but 


QUATE. _ 
Hardr. 321, 
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Trinity Term, 15 Car. II. 
| A. D. 1663. 


'In the Exchequer. | 


Henry Tu- iſs, 1 . | Plaintiff. 
"Brazen No oſe college, in Oxford, 


Blunt, Archer, and no tun 


Vi h hat 4 2 W . «pye * ON 
e e ded, b, | hi a bill at the ſuit of the vicar of Gillingham, in 
_ dg or r Kent, for tithes of the manor of Uxbury, and 
ong time, uſe 

to take tithes or other lands belonging} to the rectory impropriate of 
N pol Gillingham, aforeſaid ; ; the tithes demanded. being for 
concluded by the eight years laſt paſt, and ending in the year of our 
tirhes not being | Le 
expreſſed in the Lord, one thouſand ſix hundred ſixty and one. 
endowment of | x 

the vicarage. 


Hardr, 328. The caſe upon hearing appeared to be, that for 
mY divers years before the bill exhibited, in the times of 
many vicars, the ſaid . tithes had been enjoyed by 
the ſaid: vicars of Gillingham aforeſaid z but an en- 
dowment was produced bearing date the ſeventh day 
of March, in the year, one thouſand, three hundred, 
ſixty two, mentioned to have been made by //lip, 
then Archbiſhop of Canterbury, and preſerved in the 
archbiſhop's regiſter; by which it did not appear, 
that the vicar was endowed with any tithes of corn 
or grain; nor in the ſaid inftrument was liberty re- 
ſerved to the archbiſhop, as is uſual in ſuch caſes, 
to augment or diminiſh, &c. and it was thereupon 
inſiſted, that the vicar ought not to have thoſe 
tithes, | 3 | Þ 

But the court held, that where a vicar has uſed 
time out of mind, or for a long time, to take tithes 
or other profits, he ſhall not be concluded, by their 
not being expreſſed in the endowment of the vicar- 

age, and that it has been often ſo held and ruled; 
| and 


Trinity Term, 15 Car. II. 


and it ſhall be preſumed, by reaſon of a Jong ak; 
ſeſſion of ſuch tithes, &c. that the vicatage has, at 
ſome time or other been augmented therewith ; and 
the not reſerving ſuch a power to the archbiſhop is 
not material ; for an augmentation may have been 


notwithſtanding, with the aſſent of, or upon citing 


all parties; but not without notice or citation 3 as 
it may be, when ſuch a power, as aforeſaid, is re- 
ſerved to the N 
aa the cafe of Hunt * n under 
Trinity Term, 11 Wil. III. For againſt An 
under Michaelmas Term, 7 Geo. I. 


Daſhfe againſt 0 urnocke, 


I* an Engliſh bil for tithes of a b due to o the 
plaintiff, as vicar of Barkly in Glouceſterſhire, for 
ten years laſt paſt ; the caſe, upon hearing, appeared to 
be, that one Doctor Chetwin was vicar there, and 
one Nicholas Paul his curate; and that after the 
death of Doctor Chetwin, who died about ten years 
ago, the ſaid Paul held in as vicar, and officiated as 
ſuch, till Avgu/l, of the year of our Lord, one 
thouſand, ſix hundred, and ſixty one, and that for 
refuſing to ſubſcribe according to tat. 12 Car, II. 
chap. 17. and to conform to the diſcipline of the 
church of England, he was removed, and the plain- 
tiff preſented. to the vicarage. 


And the court held hails: that the plaintiff was 
intitled to all the vicarage tithes, that became due 
ſince the death of Doctor Chetwin, during the vaca- 


age, by the ſaid act for confirming miniſters; be- 
cauſe he was not incumbent by any of the ways or 


1 | chap. 


the vacancy of 


tion; for that Paul was not confirmed in the vicar- 


means mentioned in that act, [ſee the act of 12 Car. II. 


37 


Arrears of tithes 
payable, that 
accrued during 


the vicarage. 
Hard,. 329. 
„ 


12 Car. II. 
chap. 17. 
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Trinity Term, 15 Car. II. 
chap. 17. ſect. 1.] as he ought to be, if he would 


intitle himſelf to the benefit of the ſaid act. 


But becauſe it was hard upon the tenant to pay ſo 
much at once, though he had paid no tithes in che 


| mean time, viz, for ten years Jaſt before the bill 
exhibited, and alſo, becauſe the now plaintiff is re- 


moved from the ſaid vicarage, having accepted of 
another benefice, and was vicar there but twelve 
months; for theſe cauſes, though the tithes in queſ- 
tion were worth ten pounds a year upon an average, 


one year with another; yet through the mediation of 


the court the plaintiff — of the ſum of ſixty- 
five pounds in ſatisfaction for the whole, coſts of 
ſuit included, and the money to be paid the next 
term; and ſo it was decreed, &c. | 


Michoelmas Term, 16 Car. II. 
| A.D. 1664. 
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In the Exchequer 


—— N 
r 
4 4 * 

* 3 

* 1 


Sir Matihew Hate. Lord Chief Baron, 
Sir Edward Atkins. | 
Sir Chriſtopher Turner. 

+ Clemens Spelman." | 
Sir Richard Rainiford. „ OPT E] 


Sir Geoffry Palmer, Baronet, Attorney General. 
Fobn Howell, Recorder of London. | 
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' Gran againſt Hedding and Ball. 


I N a bill i in equity for the tithes o a 15 Sik ſold ; Of tithes due 


and payable for 
upon hearing of the cauſe divers doubts and 3 trees, 


queſtions were made: ” e | | —— 1 9 
Hardr, 380. 
Fi rſt ; Whether tithes ſhould be + paid, if the trees ps eee, 


Fm no other fruit! Ez. * 
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Secondly ; Whether tithes ſhould be paid for thoſe 3 
tra, that yield fruit, which | pay tithes | ? 
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Wird; ; le ſome yield fruit and others not, whe- 

ther or no, thoſe that yield fruit, privilege and ex- 

empt the others that yield none, when __ are Jo 
| ſold together? | Fn 
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PFourthly ; Whether tithes ſhall be paid for them, | : 
when they are {old and tranſplanted * the ſame 
N F 


40 


A rate tithe is 
Not to be decreed 
in Chancery. 

1 Chanc, Caſe 
387» 


* 


Mic baelmas Term, 22 Car, II. 
Fi ;fthly ; Whether the vendor or vendee ſhall pay 


the tithe? 
In this caſe were cited Cre. Eli. Cro. 
Jac. Co. Magn, Ges: 118%, and 


ae, and Student. ed 


| And the court was of opinion, that if the owner 
ſells them and pulls them up himſelf, he ſhall pay 


the tithes; but if he ſells them particularly to ano- 


ther, the vendee ſhall pay the tithes; as in caſe of 
tithes of corn, if corn be ſtanding, the vendee 
ſhall pay the tithes ; but if- he ſell it after ſeverance, 


the vendor muſt. And adjourned. | = of 


M: ichaelmas | Term, 22 Car. II F | 
Ockober 31, A. D. 1670, 


I Chancery. 


2 BEG * 


Sit Orlando Bridgman, Baronet, Lord Keeper. 
Sir Harbotile Grimſtone, Baroners. M alter of the 


Rolls. ; 
Edward Turner, Solicitor Nee 89 900 


Bab againſt Riſbley./ 


＋ li rate tithe TIP by de- 
cree againſt the impropriator, in order to pre- 
vent multiplicity of ſuits. 


, 


But 8 FIG: were erred f in all Nach 
caſes. | . e | 


SIONS WERE ͤ6ö...... ² agony © ons ey © 


And 


7 : 


2: MichazImas Term, 22 Car. II. 


at a trial at law, pending this ſuit, was found by 
verdict, or that the court would direct another trial 
to try the verity of the modus, and reſerve the cauſe 
till after the ſecond trial (if the court were not ſa- 
tisfied with one verdict) it being inſiſted; that after 
ſuch tithe- rate had been aſcertained by two verdicts, 
the court ought to decree an enjoy ment of the lands, 
for which the modus was payable under that rate- 
tithe, and diſcharge the tithe in kind; and it was 
compared to the cafe of © copyholders, that have 


their fines and ſervices aſcertained: by the aid of «this 


court, by directing of trials for that purpoſe firſt, 


And for the plaintiffs, it was prayed, that the + 
court would either decree, that the plaintiffs ſhould 
have their lands under that modus decimandi ; which 


+ * 


41 


Copyholdere. 


and afterwards nn —_— to the nen on 


ſuch trials. " K-19 If 
vw node THY oP ve geſt Fiona Hi 
But for the aha it was inſiſted, that this 
court had not at any time decreed a modus decimandi, 
and that tithes were payable in kind by common 
right; and though it was iafifted on, for the plain- 
tiffs, that it was frequent in the Exchequer, to de- 
_ cree a rate-tithe, the Lord Keeper did not think fit 
to decree in ſuch a caſe, but ordered two depoſitions 
to be made uſe of at law, as occaſion ſerved ; and 
diſmiſſed t the * 


Hilary 


A 


Tithes payable 


in kind by com- 


mon right. 


Depeſitions or- 
dered to be uſed 
at law. 
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22 Term, 24 Car. I. 
, „A. D. 1672. ris 0 


In Chaney, 


Sie Heneage Finch, Lord Keeper. 


Sir Harbottle Grimſtone, Baronet, Maſter of the 
| Rolls. 


- Francis Nas, Solicitor General, 


| Anon. 
Tithes od be BILL was exhibited for. tiches, and the juriſ- 
hs. cone dition of the court demurred to; but the de- 


Exchequer did murrer was over-ruled, and the defendant ordered to 
as bl, un anſwer; but'it was ſaid by Finch, Lord Keeper, that 
5 — the court of Excheguer did not hold plea by Engliſh 


pl. . _ _ ſtat, 33 A VIII. OW 39. 


Mie baclmas 


Sir 
Sir 


/ 


Michaelmas Term, 25 Car. II. 
A. D. 1673. 


In Chancery. 
Sir N Finch, Lord Keeper. 


Sir Harbotile Grimſtone, Baronet, Maſter of the 


Rolls. f 1 
Sir William Jones, Solicitor General. 


Thomas Edęerley, Gentleman, Plaintiff, 


John Price, Clerk Samuel Hick-> * 
man, Mary Avis, widow ; Jobn 
Hickman, George Avis, and Eli- | 
zabeth, his wife, and Elizabeth 
Ware, an infant, by Jchn Feary, 
her guardian; and Anne, Lady 
Baltinglaſs, and Villa, Biſhop 
of Lincoln, J 


— 


Defendants. 


IHE bill was to have an agreement performed 
for incloſing certain lands and common fields 


in Waterflrafford, in the county of Bucks, made be- 


_ tween the plaintiff, lord of the manor of Water- 
 firaffira, and the defendant Price, rector of the pariſh, 


and other the defendants who were ſeized of certain 
parcels of lands there, which, by agreement, were 


to be exchanged and incloſed; and were, in purſu- 


ance thereof, accordingly Nee ſet out, and in- 
cloſed, to the great improvement thereof, and benè- 


fit of the defendants, and of the church, 


at the 


plaintiff's charge, and the agreement fully performed 


on his part, as is 
F 


The 


An agreement 
for incloſing 
lands which werte 
exchanged, was 
confirmed by a 
decree againſt ſe- 


veral, whereof 


the parſon of the 
pariſh was one, 
and he and his 
ſucceſſors bound 
as to the tithes, 
Nelſ. Chanc. | 
Rep. temp. 
Finch 18, W 


more . ſet forth in the 
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Michatlmas N 25 Car. II. 


1 defendants Price, the parſon, and Hickman, 


confeſs the agreement; and all other the defendants 


(excepting thoſe two) confeſs their conſent to the 
allotments, and that it would be very advantageous 
to all parties; and thereupon the cauſe coming on to 
be heard before the Lord Keeper Finch, he found, 
upon what was ſaid and read, that the agreement 


was good, and the incloſure was for the benefit of all 


parties intereſted ; but that Price the parſon, and the 
Lady Baltinglaſs, were the chief perſons who oppoſed 
the eſtabliſhing the incloſure. He ordered them to 
attend, together with the plaintiff Eagerley, who was 
lord of the manor, and this was in order to an ac- 
commodation ; who accordingly attending, and he 
ſatisfying them, that the agreement was beneficial to 


all parties, and particularly to the church, becauſe the 


plaintiff agreed to pay to Price and his ſucceſſors 


fixty pounds a year, (beſides the lands allotted to 


him in exchange) and to ſecure the ſame by quarter- 
ly payments in lieu of the tithes, for the railing 
whereof the ſeveral landholders in the ſaid pariſh, 
and their heirs and aſſigns, were to pay to the plain- 
tiff, his heirs and afligns, their reſpeQive tithes from 
thenceforth growing due from their reſpective lands. 


And it appearing that 8 alone diſſented, 
and that the infant, who anſwered by her guardian, 
and the other defendant Aris, who claimed an eſtate 
for life, ought to be bound by an agreement, which 


was fo much for the public good, and benefit of all 
parties: 


The decree was, that the ſaid agreement, and 


incloſures made purſuant to it, ſtand ratified and 


confirmed, and that all parties, their heirs, afligns, 


and ſucceſſors, enjoy their reſpeQive allotments in 


= | ſeve- 


MichaeImas Toms 25 : Car; II. 


ſeveralty againſt each other, their heirs, Ars, 
and ſucceſſors, that at Chriſimas next the plaintiff 


| ſhould pay to Price the parſon, one hundred and 


thirty pounds, being the arrears of the ſixty pounds 
a year from the time of the agreement, and to ſecure 
the payment thereof, for the time to come, to him 
and his ſucceſſors, out of a ſufficient part of land in 
that pariſn, in ſuch manner as a maſter ſhall ap- 
prove, who is to ditect conveyances between all the 


ſaid parties, if they cannot agree among themſelves ; 
and that, the landholders in that pariſh, their heirs. 


and aſſigns, (other than the plaintiff and his heirs 


and aſſigns) do pay the tithes of their reſpective 


lands to the plaintiff, his heirs and aſſigns, and 
thereupon to be acquitted againſt Price and his ſue- 
ceſſors for ever, which payment is to go towards the 
ſatisfaction of the ſixty pounds a year. 


And a ce in unction was W for quiet- 
ing the poſſeſſion of the plaintiffs and defendants, 


their heirs and aſſigns, and Price and his ſucceſſors, 


and all claiming from or under them, in the quiet | 


poſſeſſion of the ſaid allotments and incloſures, 


againſt each other, their reſpective heirs and aſfligns, 


and ſucceflors of the ſaid Price, &c. 


Matthew Black, Eſq; Jobn Good- 


man, ſenior; Thomas Kegers, Plaintiffs. 
and Thomas Font, . 
Philip Elliot, Clerk, — 


HE plaintiff's bill is for pageants of a modus 
of fifteen ſhillings and four-pence a year, in 
lieu of tithes, &c, | 


Defendant. 


The defendant 


pleaded to a bill 
for a medus for 
ti: hes, that he 
had obtained a 


verdict and judgment in an action of debt, upon ftat, 2 & 3 Edv. VI. chap. 13. againſt 
the defendant, for not ſetting out tbe tithes in kind; and the plea was allowed to be good. 


Nelj. Rep. in Chanc, 9 Finch 13. 
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The defendant, as to ſo much of the bill as 


chargeth the payment of a modus, or any yearly ſum 
of money, for, and in lieu of tithes, for any of the 


lands in the bill mentioned, (except out of H. 


meadow) or that ſeeketh relief here, againſt the de- 
fendant, for or concerning the ſame, or againſt the 
verdict obtained by the defendant againſt the pre- 


tended modus, or which ſeeketh relief touching any 


record, exemplification or abſlracis concerning the pre- 
miſſes; for plea ſaith, that the defendant now is, 


and for twenty years laſt paſt hath been, rector of 


the-pariſh and church of Hunſden, and duly inftitu- 
ted and induQted, &c. and that in Michaelmas Term, 
12 Car. II. an action of debt was brought by him 
as rector, &c. againſt Thomas Rogers, concerning the 
payment of tithes in kind upon the ftatute of 2 & 3 
Edw. VI. chap. 13. for the forfeiture given by that 
ſtatute for not ſetting out his tithes, which ſaid Re. 
gers was then tenant of parcel of the lands, where- 
of the bill ſuggeſts the modus to be paid; and the 


- cauſe coming on to a trial, the then lord Willeughty, 
who was then owner of the ſaid lands, endeavoured 


to ſupport the pretended modus now inſiſted on by 
the plaintiff, and made all the defence he could in 
perſon, both on the behalf of himſelf and tenants, 
and eſpecially of his tenant Rogers, againſt whom the 
ſaid action was brought; but yet a verdi& paſſed at 
the aſſizes againſt the pretended modus, on which 
verdict judgment is duly entered, which verdict and 
judgment the defendant pleads in bar of the plain- 
tiff's demand by this bill; and the court allowed the 
plea to be good. 


See the caſe of Benſon verſus Olive, under Trinity 
Term, 3 Gee. II. 


Hilary 


"ay Term; 27 & 28 Car. II. 
February, A. D. 1 wi © 
In Chancery... 
| 2 Lord Daventry, Lord Chancellor. | 
Sir Harbottle Grimftone, Baronet, Maſter of the 
Rolls. 
Sir William Jones, Solicitor General. 
5 Brown againſt Vermuden. 
HERE a pariſh is ſued, and four named 
to defend, and a decree againſt them, one, 


who claims under none of the four, conteſts the 
decree. : 


| Brown, vicar of Wor ſelworth, ſued a ſcire facies 
and by ſubpeena to have execution of a decree, had 
by and on the behalf of one Carrier, his predeceſſor, 
for the tenth dick of lead ore in the pariſh, at the 
charge and labour of the miners there, (viz.) the 
vicar to pay one-penny a dick. 


Carrier, his predeceſſor, ſued divers miners there, 
grounding his ſuit by preſcription ; four perſons were 
named by the miners to defend the ſuit for them, 
and a decree paſſed againſt the four, .for Carrier and 
his ſucceſſors, that the defendants and all the miners 
| ſhould pay; Vermuden, who owned and wrought a 
mine there, being ſerved, appeared, and. inſiſted that 


- 


On 2 parifh be · 
ng ſued, four 


ee. to defend,. 


and a decree a- 
gainſt them, one 
who claimed un- 


5 der none of the 


four, conteſts 
the decree ; and 
though no party 
or privy, ma 
have a bill o 
review, 


I Chaac, Caſ. 


272. 


he is not bound by the decree, for that he was not 


party or privy, nor claimed under any who was; 
and if he ſhould be bound, then the parſon ought to 
be bound, if the decree had been againſt the parſon, 


Which could not be; becauſe the parſon nor ordinary 
|; 2 Were 
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48 | ; : Hilary Tem 27 & 28 Car. II. 


were parties, and the defendant could have no bill 


of review of it, if it be erroneous, | and. therefore 
ought not to be bound, 


The Lad Chantitlee, 1. If the defendant ſhould 
not be bound, ſuits of this nature, as in caſe of in- 
cloſures, ſuits againſt inhabitants for ſuit to a mill, 
and the like, would be infinite, and impoſſible to be 

ended; and declared, that the defendant, though no 
party nor privy, yet may have a bill of review, be- 
cauſe he is grieved by the decree. | 


Dotchy court's Secondly ; The defendant inſiſted on the juriſdic- 
1 88 tion of the Dutchy court, the pariſh being part of 
ys and the King had Cap. and Lat. as in 
e a * and a court of revenue. 
The Chancellor. 11 is 1 ha county palatine : 
this court may hold plea of lands in the Dutchy. 


Thirdly; The court who made the decree, held 
the penny per dick too little, and ordered a commiſ- 
ſion to ſettle ſome more reaſonable recompenſe to the 
| miners, which never was executed. Not allowed, 


| EE. 17 85 | | P 


«+ 


Trinity Term, 28 Cat. x e 
A.D. 1676. 
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In 0 bancery 


Heneage Earl of Nettingham, Lord Chancellor. 
Sir Harbottle Grimſtone, en, Maſter of the 
Rolls. 


Sir William Jones, Solicitor General, 


| =, Brown againſt Permuden. 
| RON, 5 of Warſdwarth exhibited 2 Tithe of lead 
bill againſt Vermuden, to have performance of a Caf: a 

decree, obtained againſt certain perſons, workers 

and owners of lead mines, in Derbyſhire; whereby a 

; certain manner of tithing of lead ore was decreed, 
not only againft the particular perſons named de- 

be. RAN but all other owners and workers. 0 


Hl ati p among. . matters) that be was 
a ſtranger, and claimed not under any party or privy 
to the bill, and therefore inſiſted he ought not to be 
proſecuted by a bill, not grounded on the fact and 
title, but on the decree, in the nature of a # ſcire | 
Fal, SE hte 9 Fo: 


This plea was formerly over-ruled by the Lord 

Chancellor; [ſee this caſe under Hilary Terms 27 & 

28 Car. II.] but a commiſſion to examine the quan- 
tity and quality of the ore, and the plaintiff's title, 

if parſon, &c. The fix clerks appointed time and 

| place, but wy defendant” 8 witneſſes were 15 ue, 
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50 . Trinity Term, 29 Car. II. 
that they could not come to the place, and therefore | 
a new commiſſion prayed. 
1 
Lord Chancellor. The time and place is only for 
the firſt meeting of the commiſſioners; but after- 
wards, they may adjourn to — time, or another 
N | 55 Gs 
See the caſe of Burtoh againſt Hutchinſon under 
* Term, 4 Toe IT, 
8 halen 29 Car. II. 
A. D. 1677. 
In Chancery. 
FP Roak, Henry Collier, and 2 a | 
4 veral others, inhabitants of ; 
Horſell in Surry, on the be- þ Plaintiffs. 
half of themſelves, and other 
inhabitants there, u - 
Godfrey Lee, — Dtiefendant. a 
Titbes being N. the third day of June, in the eighth year of 2» 
eee | the reign of King Henry VIII. the prior of c 
* abſolute Newark granted to one Yatſon a clergyman, for his P 
3 life, the church and chapel of Horſell, and one meſ- . 
* 3 ſuage, together with all the ſmall tithes ariſing there, 9 
o nes, under the yearly rent of two ſhillings : by which 
eee e grant it was provided, that Matſan, either by him- 
14 — - ſelf or deputy, ſhould officiate in the ſaid church or bo 
Fin ch, 309, - chapel, and ſerve the cure thereof; and ſhould from 5 
| time to time find bread and other things uſed at the ö 
altar, for the . of the nnn there. 


| He | After 


Trinity Term, 29 Car. II. 

After the diffolutidn of abbies and priories, &. 
King Henry VIII. granted the ſaid tithes in fee farm 
to A. B. under the obligation of providing a ſuffi- 
cient miniſter to officiate in the faid church, which 
hath ever ſince been done, and the miniſter had taken 
the ſaid tithes, EE by 5 e940 1 


. 4 17 
8 ME 


But within ten years laſt paſt, one Anne Alaborn, 
pretending an eſtate in the ſaid rectory, provided one 
Vb to officiate there, which he did, and enjoyed 
the ſaid meſſuage and tithes ; but the ſame being not 
worth more than twenty ads a year, Welb difcon- 


tinued, and no care was taken for any minifter to of- 


ficiate there, 


T the pariſhioners applied themſelves to 
the biſhop of the dioceſe, who by a writing, appoint- 
ed the plaintiffs Roa and Collier, and others, to col- 
let the tithes, and to diſpoſe them to fuch perſon 


who ſhould be approved of by the biſhop to officiate 
thete. 


And now Webb, who had declined the cure, pl 


tended a title to the tithes, by virtue of ſome leaſe 


made to him thereof; and proſecutes Roa and the 
other pariſhioners for ine ſame, and whi h have been 
due for ſeveral years ; whereas part of the tithes were 
paid to himſelf, and the other part to the minifter 
who ſerved the cure, according to a ſequeſtration © or 


* 


writing of the biſhop. e 9417401 
| Þ 5 

And of late the defendant Lee pretends ſome title 
under Alehorne, and endeavours to evict the preſent 


miniſter, WhO officiates by the approbation of the 
biſhop, and declares, that the tithes are his inherit- 


ance, and, when recovered, he will diſpoſe of them 


= his own uſe; by which means, the church will be 
* | . 


St 


NE nn — — 3 1 p — £ 

— . —_—_—— OF "> S: — Þ * —— - 

— — — ng, woe — — — — — 2 
8 E EIIEISST Oo EE — 2 BFA AE. Dn: = - 

. on — * 8 VE Ws _ 4 Whigs ee: 5 þ 2 2 

7 1 8 mY ya —_— 3 X « . * * WF. 

— 25 5 L g r = -- —— — — — e — 
mot 2. % PET WY. 2 e 


= == 

— — 

2 as 
— 


Jos 4 — — . 8 et Re IN 
_— Dr * 
- — e 2 4 et 1 * * 
:.. .cc — 


5 

955 

be 

5 

1 
4 
A Ar 

j 


52 


Trinity T erm, 29 Car, It. 


left without a miniſter, MT to the former. grant 


and uſage. - 

The defendant Tae 3 an abſolute eſtate in the 
premiſes ; and that if the miniſter did receive the 
ſame, it was not ip right of the church, but as the 
free gift of the court; for that in the fourth year of 


king Charles 1. the premiſes being veſted in the 


crown ; the king did, by letters patent, dated at 
Cornbury in Middleſex, zoth July, A. D. 1629, grant 
the ſaid tithes to W. and H. and to their heirs, to- 
gether with the ſaid manſion houſe, to hold as of his 
manor of Eaft- Greenwich, in free and common ſeccage, 


rendering two. ſhillings a year; under which grant 


the defendant claims, by ſeveral meſne conveyances ; 
and that he hath paid the ſaid yearly rent of two ſhil- 
lings; and that the ſaid tithes are not ſubject to any 
other payment for a miniſter, K. | 


| And that the biſhop of the diaceſe hath not power 
to allow a compenſation out of the ſaid tithes to any 


perſon whomſoever officiating there, the ſame being 
the eſtate and inheritance of the ſaid defendant. 


The court declared, that this bill, which was now 
brought, to have the tithes, and that the ſame might 
be applied to the maintenance of a miniſter officiat- 
ing there, ſhall remain as a continual claim againſt 
the defendant ; and he now conſenting in court, not 
to puli down or deface the ſaid chapel; the ſame was 


decreed accordingly ; and that he ſhould not diſturb 


any of the pariſhioners in burial, in going or return- 
ing to and from the church and church-yard, in order 
to attend divine ſervice, and for performing other 


rights and duties in and to the ſaid church, or hin- 


der any perſon appointed by the biſhop, to officiate 
there; and that the church-wardens for the time be- 


ing 


2M chaelmas Term, 29 Car. *. 


ing mall take care to keep the faid church in repair; 


and a perpetual inj unction was awarded to ſtay all 
ſuits, &c. 


* * hs W_—_ 


Micha, na, Term, 29 car. I. 
November 21. A. P. 1677. 


In . 


* 


BILL being preferred againſt a 1 2 for 
tithes, who refuſed to anſwer upon oath; the 
defendant was brought, by ſeveral orders, to the bar; 


and being indeed a Quaker, prayed to anſwer without 


oath; and having been brought up three times be- 
fore; the Lord Chancellor did admoniſh him of the 
peril, that the bill would be taken for true, entirely 
as it is laid, if he anſwered not; but defendant ſay- 
ing as before, the Chancellor pronounced his decree 
for the plaintiff, and that the bill be taken pro con- 
eſe and he referred the valuation to a maſter, and 
to examine what was due; and to be armed witha 


commiſſion for that goes 


* } 3 34 4 


And the hd Seller 8 that this court 
had- a cognizance of matters of tithes, as well as the 
Exchequer z and that the plaintiff had his. choice of -the 
court; though Sir John Churchill, not being of coun- 
eil, but amicus curiæ, ſaid, that this cauſe for tithes, 
eſpecially ſmall tithes, was not proper for this court, 
and had not been uſed. 


And ſee now flat. 7 & 8 Wil. III. chap. 34. fee. 4. 
and flat. 1 Geo. I. flat. 1. op. 6. ſect. 2. on 
I Bur. Rep. 485. 


E 3. after 


Bill for ſmall 
tithes againſt a 
Quaker, taken 
pro confeſſo, de- 
fendant refuſing 
to anſwer : and 
a decree for * 
plaintiff, with 
reference to 2 
maſter of the 
valuation; and 
a commiſſion to 
examine wit- 


neſſes. 


2 Freem. 27. 


pl. 29. 2 Chance, 


Caſ, 237» 


Chancery has 
cognizanceof 
tithes as well as 
the Exchequer, 


Sir Jobn Cbur-· 
chill, amicus eu- 
riæ . 
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Ee Term” 31 Gar. f. ; 
reſt t A. D. 1679. 


: In the Exchequer. 


Wi liam nn Lord Chief Baron. 
William Gregory. 

Sir Thomas Raymond. 1 5 

Sir Edward Atyn dtr. 


Sir Creſwell Levinz, Attorney 8 | 
Sir William Dolben, Recorder of London. 


? ae Dod, Clerk, —— - Blejnaif5: 

| Ralph Ingledon, — - Defendant. 
In caſe of agitt= I F a man agiſt cattle, ſuch as are unprofitable, and 
gabe acc, I yield no tithe in kind, as horſes, &c. there, the 
when the owner party who taketh them in, viz. the owner of the 
of the cattle, 

or owner of the ground, ſhall anſwer the parſon the ws Sorving 


. all pay to the rate he hath for their depaſturing. 


1 Freem. 379. | E ge 
yp But if a man agiſt adde, and ſuch as yield a 


tithe in kind, as ſheep that yield tithe wool, and 
4ambs there the owner of the cattle ſhall anſwer the 
tithes, becauſe the wool and lamb in kind were due 
to the parſon; and it is impoſlible, that the owner of 
the ground could pay that; this difference was taken 
© tp by Sir Robert Sawyer, and agreed to, by the court. 


Robert Sawyer, \\ nf 5 
| Same Caſe, 55 
but not 
Same Point. 
| I Decreed upon a T HE plaintiff being vicar of Chigwell in 1 Efe, 
. mg 3 exhibited his Exgliſb bill, in the Exchequer 
= 83 _ | chamber againſt the defendant for ſmall tithes; and 
ſ a mes, 


that a pariſhioner "ſhall 5 pay every tenth meal only, and not the tenth part a the milk of 
his cows every meal. 6 Raym. 277. | 
Dh. 
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Eaſter Term, 31 Car. II. 
amongſt the reſt for tithe milk; and upon the hear- 
ing; a queſtion aroſe, whether the defendant ſhall pay 


the tenth part of the milk of his cows every meal, or 
only every tenth meal; and it: was decreed, that he 
ſhould pay every tenth meal entire to the plaintiff z 


for otherwiſe, the plaintiff muſt be forced to keep a 
ſervant for that ſervice of collecting the milk only, 
and perhaps the tithe ſhould not amount to a pint a 
day. 8 d ; | | : | 


The next queſtion was, whether de jure (there be- 


ing no cuſtom one way or the other) the pariſhioner 


ought to ſend the tithe milk to the vicar, to his 
houſe, or that the vicar WRT to fetch it from the 


2 E . 


And now, 22 May 1679, the vicar N ei- 


vilian, Dr. Raynes, to argue, Wen argument was 
28 follows : ! 


By the FE commune zccleſiaſticam, which is the ca- 
non law, all tithes ought to be brought home to the 


parſon; and the law is grounded upon the ſcripture, 
Malac. iii. 10. Bring ye all the tithes into the 
'« ftorehouſe ;?? and Saint Jerome gives the rule ſo; 
and Linwood," lib. iii. tit. 16. De decimis, cap. «© Dua 


guidam, verbo colligendis, pag. 168. Colonus de jure 
* tenetur non ſolum decimas hujuſmodi colligere, 
cc et coarcervare, ſed etiam in horreum ſacerdotis af- 
<« ferte;”* and this is certain for predial tithes; and 
ſo ſays Speculator it is for wines; and although there be 
noexpreſs mention of milk, and that milk is reckoned 
here in England amongſt minute tithes ; TA in other 


countries it is a predial tithe. 


| II. All tithes ought to be paid fo ſoon as they may 
be fit for the parſon to receive them; ſo calves at 
E 4 ſuch 


The queſtion in 
the cauſe, 5 


Doctor — 4 
argument, that 
all tithes ought 
to be brought 
home to the 
parſon, 


All tithes . 
to be paid as 
ſoon as they arg 
fit for the par- 
ſons 
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The conveni- 
ency of the 
church is to be 
attended to, in 
the manner of 
tithing. 


Court gave 
plaintiff leave to 
add parties, and 
adjourned the 
cauſe, that they 
might, by Wn 
ſideration of 

. their opinions, 
aſcertain the 
tithe of milk - 
throughout the 
pariſh, 


Opivions of all 
the barons 

T. Raym. 278. 
1 Freem. 329. 


pl. 409. 


Mic baelmas Term, 31 Car. II- 
ſuch an age, and other things, as the matter will 
bear; now it will be very inconvenient, if the milk, 
which de jure is tithable every meal, ſhall be ſent for 
by the parfon twice a day, and every time may not 
be a _ 


See the third ait among the points held wn the 
| Judges under Michaelmas Term, 9 Wil. III. 


III. In the manner of tithing, that which magis 


expedit eccleſiæ, is to be obferved ; and it is more de- 


cent for the pariſhioner to bring, than the parſon to 
fetch bis titbes: where the law is ſilent, the cuſtom 
of the places adjacent prevails: now here all the 
neighbour vicars have their milk brought home to 
them. Te 


Upon hearing this argument, the court thought fat 


for the plaintiff, if he ſaw cauſe, to inſert all his pa- 
riſhioners, or as many of them as he pleaſed, into his 
bill; and upon their anſwers, the court would de- 


liver their opinion, in order to aſcertain the way of 


paying tithe milk quite through the pariſh, to 
prevent multiplication of ſuits; but whether the 
plaintiff ſhall think fit ſo to do or we the court ad- 
dns this cauſe to 


. Wn Term, 31 Car. II. 
10 Novenber, A. D. 1679. 


1 barons now de liver. their reſpective ori. 
* ſeriatim.. 


All 


3%%ͤ a IG ES edi ad. 


Michaelmas Term, g1 Car. HE 


All the barons agreed, and ſo it was decreed, that 
the tithe milk ought to be carried by the pariſhio- 
ners, the Lord Chief Baron Mountague, and the other 
two barons Atkins and Gregory were of opinion, that 
there being no cuſtom in the caſe, they ought to re- 
ſpect the conveniency of the matter; and therefore 
it being the uſage in that country to bring their 
tithes milk and other ſmall tithes to the church porch, 


Tithe milk 
ought to be car- 
ried by the pa- 
riſſrioners. 

7. Raym. 278. 
Cuſtom for the 


gathering tithes 


ſhould be ob- 
ſerved, - 

T. Raym. 278. 
1 Freem. 329. 
pl. 409. 
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1 the neighbouring pariſbes did ſo; but that The chief baron, 
Mr. Juſtice Raymond ſaid appeared not in the plead- ae seen 


barons agreed, 


ings, and the three barons thought, that the pariſh- thactithe of 
milk ſhould be 
joners ought to bring their ſmall tithes, it being an «clivered in the 


indifferent place for that purpoſe ; 5 but. that the par- 233 = 
ſon ought to fetch great tithes. 


1 Freem. 329» - 
Parſon ought to fetch. great tithes, 1 * 30. 


3 


pl. 40g. 


Rd was of opinion, that it ſhould be de- Reymond was of 


livered at the vicarage houſe, becauſe tithes are eee 


due by the exclefiaſtical law, and by that law ſmall milk ought to be i 
ON b Wnt WY ; A carried by the „„ 
tithes are to be carried ® home to the vicar's houſe ; pariſhioners and 198 
and becauſe, where there is no cuſtom, the common eee. Fae Þ if 
law prevails ; and therefore he was of opinion, that 7. Raym. 278. 1 
, | F 15 
this court | @ught { to adjudge it ſo. SITIO Om {om 
80 the caſe of a againſt * under Eaſler _ 
Term, 6 Geo. 1 1 
- wn 
* Tender of tithe cheeſe at the bouſe of the pariſhioner is gocd. | i. ; . 
2 Rol. Rep. 323. Palm. Rep. 341. 381. Ley, Rep. 68, Gods, 1 
Rep. 329. Wiſemon againſt Denbam. T. Raym, 278. Marg, Suggeſtion = 
that the pariſhioner is to pay the tenth quart of milk, at the parſon- "#00 
age houſe, or at any other place, is a good ground for a prohibition, by ls, 1 
Popham, Chief Juſtice, Cre, Eliz, bog, Me. Rep. gog. ou againft i x 
Lucas, T. Raym, 278. : 33K 
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Hilary Term, 32 thy: It 
A. D. 1680. 


In the Exchequer. 


William Mountague, Lord Chief Baron, 
William Gregory. $i | 
Sir Thomas Raymond, 

Sir Edward Atk yns. 


Sir Robert Sawyer, Attorney General. 
Sir George Fefferys Recorder of London, 


Collard againſt Newton. 


2 * allega- 0 H E defendant inſiſted, that the lands, where, 
i eee Sc. were diſcharged by bull, order, preſcrip- 


Buzb, 37, 38. tion, or ſome other way, and allowed to be good. 


See the caſes of Page under Hilary rm, 14 IP 
15 Car. II. Ayder againſt Flower, under Trinity 
Term, 3 Geo. I.  Hanking againſt Gay, and 
others, Hilary Term, 5 Geo, I. 


Eater 


Eafter Term, 32 Car II. 
: A. D. 1680. SS 
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In ay Exchequer 
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1 


ty 


Woodford 1 Standfaſt. 


HE queſtion was, Whether clover ſhould j pay Court divided on 
tithes as hay, and ſhould be within a modus of eee 
two-pence an acre for all meadow and mowing fhould pay tithe. 
as hay, 
ground, when the clover ſtands for ſeed, and a great 


quantity thereof 1 1 85755 


= — — —U—— — 
= ee EIT CL 25 — — 
SOIC — 


Nee; 1 court was divided; 1 chief We 
u and Atkins, that it ſhould be accounted hay; 
Raymond be fore his removal, and Gregory to the con- 
trary ; and afterwards 72 gion inclined that it was not 
within the cuſtom; but the plaintiff the day after 
the term prayed to. diſmiſs his bill without coſts or 

asien, which was admitted. 
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* the caſe of Wallis againſt 8 under Hilars 
Term, 12 Ges. II. 
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Trinity Term, 32 Car, II. 
A D. 2000. RE” 
| In Chancery. 


Earl of Nottingham, Lord Chancellor. 
Sir Harbotile Grimſtone, Maſter of the Rolls, 


Sir Heneege Finch, Solicitor General, 


Perne a gainſt Oldfeld. 


Corte coming 2 #; HE church of Crowlandin the county of Lin- 
in by the N 
nary, though coln, being appropriate to the abbey of :Crow- 
. land, and no vicar endowed, (for ought appears it 
fable of 3 ſeems that the cure was ſerved by ſome of the monks) 
2 Chanc, Caf. 3a. hgh Ry * 
the rectory came to the crown; and by meſne con- 
veyances to one Mr. Chapman, who gave the rectory, 
dy his will, to the maintenance of a miniſter there 
for ever, not reſerving the nomination of a miniſter 
there, nor expreſſing any thing concerning ſuch 1 no- 
mination ; the deviſe of the rectory being void at 
common Jaw, being made to no certain perſon ; the 
eſtate thereof came to Sir Thomas Or/by and Wingfield, 
who did appoint and nominate the defendant Ola- 
field to be miniſter and ſerve the cure; afterwards 
the plaintiff, ſuppoſing a lapſe to the crown, was 
preſented, inſtituted, and inducted, as if the church 
had been void; Or/by and Wingfield rectors, ſuppo- 
fing that the nomination of the miniſter belonged to 
them, nominated Oldfield. 


Tithe of fen Perne ſued the rector for tithes off fen lands im- 
land lately im- 


proved. proved lately, and gained from the water; they pre- 


tend a non decimando under the abby; and that Perne 
„„ For 


£m -c# 


Trinity Ferm, 32 Car. II. 


the other defendant was not miniſter; ſo he d 
an that the tithes delonged to him, 


For char plaintiff it WAS TW that hw is a pious 
uſe wholly ſubje& to this court, and that Perne 
coming in by the ordinary, though he was not parſon 
or vicar, was allowed by the biſhop; and decreed 
accordingly, that he ſhould have the tithes ; but as 
to the non ets a trial, &c. 


bee the caſe of Banks and 1 under ann 


Term, 1 Jac. II. Biſhop of London and Beau- 
mont againſt Nicholls, under Michaelmas Term, 


10 Geo. I. Jones againſt Barrett, under Hilary 


Term, 11 Geo. I, Price againſt Pratt, under 
Michaelmas Term, 3 Geo. II. 


June >, AD: 1680. 
In the Exchequer. 


William Gwwa vas, Gentleman, — Plaintiff, 
William Kelynack, Richard Rich-] 
ards, Philip Kelynack, and one 
hundred and ſixteen others, 


pariſhioners and fiſhermen, in Defendants, 
the pariſh of Paul, in the 
county of Cornwell. 


q HE plaintiff was owner of the rectory impro- 
priate of the pariſh of Paul, which is an an- 
cient rectory adjoining to the ſea, and extending into 


| and in kind, 2 Brown, 479- pl. 69, Bunb, 239. pl. 211. 


; Mount's 


Upon a bill for 
tithe fiſh to the 
impropriator, 
held, that ſuch 
tithe was paya - 
ble by cuſtom, 
Id. 256, pl. 332. 


Trinity Term, 32 Car. II. 
Afount's Bay; and hath, time immemorial, been 2 
fiſhing town; and within the ſaid rectory and pariſh 


there is, and time out of mind been uſed and ap- 


proved the following cuſtom of tithing fiſh, viz.— 
that every pariſhioner of the ſaid “ pariſh, being pro- 
prietor or occupier of any fiſhing- boat, net, or other 
fiſhing craft, uſually tied, moored, or kept within 


any part of the ſaid rectory or pariſh, when not 


actually uſed in fiſhing, have paid and ought to pay 
to the owner or proprietor of the ſaid rectory for the 
time being, the tenth part of all great and ſmall fiſh 
taken in the ſaid Bay, or other adjoining ſea or ſeas, 
with ſuch boats, nets, or fiſhing craft, except only 


ſuch fiſh as have been uſed for bait to catch other fiſh. 


The fiſhermen refuſing to pay the tithe of the fiſh ſo 
taken, becauſe they were hung by the head, as were 
thoſe taken in the ſleeves of ſaynes, of which no tithe 
was paid ; thereupon the plaintiff brought his bill in 
the court of Exchequer againſt ſeveral of the fiſhermen 
for ſuch tithe, charging the cuſtom to be as aforeſaid, 


And in the fiſhermens anſwer to this bill, they ad- 


mitted the plaintiffs title to the tithe in kind of hook 
fiſh, viz. the tenth part af what they ſold for freſh, 

at the price which the owners of the craft paid the 
fiſhermen for their part, being one half. 


0 The cauſe was heard, many witneſſes having been 
examined on both ſides, on the 24th of June, 1680, 


and upon a very full + debate, the court declared, 


* Nota, The bill alledged the cuſtom to be in inhabitants, Se. nnd 
not © cr ues” &c. Bunh, 257. 


+ This decree was made upon a very ſolemn hearing, wherein all the 
then moſt learned counſel in England were engaged on one fide or the 


other. Bunb. 256, 257. 


2 | that 


Trinity Term, 32 Car. II. | 63 
that the plaintiff ought to be paid tithe in kind of all 
ſuch fiſh taken by the defendants by boats, &c. kept 
in the ſaid rectory; whether taken with * ſaynes 
or drift + nets, or other craft, and that payment of 
the tenth penny, for which the fiſh were ſold, was 
in effect payment of tithe in kind, and decreed the 
defendants to account accordingly z which account 
was afterwards taken, and upon the report thereof, 
was confirmed on the gth of December, 1680. 


| Soon afterwards, the defendants with other of 
the fiſhermen, to the number of one hundred and 
I ſixty, ſigned a note or memorandum on the back of 
WO the wiitof execution of the aid decree, promiſing 
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| | * Driving nets were ſmall nets about ten fathoms long, and when the 1 
| fiſhermen went out to take-hook-fiſh, they uſually hung at the ſtern of #74 
their boat a driving net, againſt which, as the boats croſs the ſea or cur- 
rent, the pilchards firuck, and were caught by the head, and thence 
taken, as occaſion required, to bait their hooks ; and if any remained 5 
. when the fiſhermen came on ſhore, they ſent tl home 10 preſerve for "n 
x bait for the winter ſeaſon. 2 Brown. 480, Drift nets were leoked upon 0 f 
ö as a fraud upon the cuſtom, Funb. 253, 01 


N 


+ Theſe ſaynes are very long and deep nets, of a cloſe or narrow 
meaſure, and are uſed in this manner; viz. in bright days, perſons call- 
ed hewwers, being placed on adjacent hills to diſcover the ſhoals of fiſh, 
r give figns to the ſayners, or perſons attending the ſaynes, whereabout the 
ſhoals of fiſh are, and then the ſayners draw out their ſaynes, and encom- 
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5 paſs the fiſn, and draw towards the ſhore; and by degrees the whole ſhoal TIN 
: 1s, by the lleeves, guided into the codd of the ſayne, and there taken with- þ 1 
- out being hung by the head : but ſometimes it happens, that ſome of the | 0 

fiſh, being diſtaſted, ſtrike againſt the ſleeves, and there are hung by the j 


4 head; but being few, and antiently thought not fit to be uſed, were 
given to the poor fiſhermen for their trouble in taking them out; and 
the owner of the craft had not part thereof, and therefore no tithes was 

EY paid or demanded for the ſame, 2 Brown. 480, 


— — Raya" Em 
= —— . 2-H 


9 One hundred and thirty only, Bunb. 239. pl. 311. | 
Is | „ to 


64 Trinity Term, 32 Car. II. | 
to pay tithes in che words of the decree to the: Plain- 
8 tiff, his heirs and —_— 
/ | \ 
See this — under 7. 1 0 > I Gee. II. and 
under Michaelmas Term, 2 Geo. II. and the caſe 


of Earl Scarborough againſt Hunter, under Eaſter 
Term „ 6 Geo. I. 


* 


1 8, A. D. 1680, 


In ieee 
Pomfret againſt Lander, Wait, and others. 
_ 2 UTON in Bedfordſbire: Tithes of clover graſs 
Lord chief ne threſhed, and made into horſe bread, and hogs | 


9 fed with the ſeed; yet adjudged to be hay, and tithe- 


4 Bunb. 344. able to the vicar, who was endowed with hay, and 
1 not to the uſe of the impropriator, as a new or differ- 
ent tithe from hay. Cie i 


See the caſe of Wallis again Pain, under Hiloy 
Term, 12 2 Geo. 1 


Mic haelmas 


as 


Michaelmas Torn r Zac. II. 
A. 3086; 


| Banks and Rye. 


HIS was a bill brought for tithes by a ſequeſ- 
trater, only while the vacancy was ſupplied ; 
and the bill was diſmiſſed, 


See the caſes of Perne againft Oldfield, under Tri- 
nity Term, 32 Car. II. Biſhop of London, 
and Beaumount againſt Nicholls, under Michael- 
mas Term, 10 Geo, I. Jenes againſt Barrett, 
under Hilary Term, 11 Got. = | 


Somerſet t kleb. 
F H E bill being to examine witneſſes in 8 


am rei memoriam to prove a modus decimandi, the 
defendant demurred, for that the bill was to eſtabliſh 
a cuſtom againſt the church, and in prejudice of 
tithes, that are due common right ; and ſeveral pre- 
cedents were cited, where bills to have a modus de- 
creed, were, upon a demurrer, diſmiſſed; but this 
bill being only to preſerve teſtimony, the 1 Keeper 
thought it reaſonable the defendant ſhould anſwer, 
and over- ruled the demurrer. 


- 


F Hilary 


Bill by a ſe- 
queſtrator during 
a vacancy, diſ- 
miſſed. 

Bunb, 141, in 
marg, 


Y 


petuate the teſ- 
timony of wit- 
neſſes to prove a 
modus. 1 Vern, 
18 5, pl. 114. 
But guere if it 
will lie to eſta- 
bliſh a modus. 
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66 I 
Hilary Term, 2 & 3 Jac. II. 
| 0 A.D. 1687. * | wa 


In the Exchequer 


5 Sir Edward Atkyns, Lord Chief Baron, 
” Sir Richard Heath. 

Chriſtopher Milton. 

Sir Thomas Fenner. 


Sir Robert Sawyer, Attorney-General. 
Sir Jobn Holt, Recorder of London. 


Croſman and Goodrick. | 


Value of tithes, 1J70N payment of the cofts, the value of the 


aſcert-ined by tithes was aſcertained by the oath of the plain- 
plaintiit's oath, i; 


on content, tiff himſelf, by conſent, the bill for tithes being 


where bill tor 


tith-s taken pro. taken pro confeſſo, the defendant having ſtood out till 


2 a a ER TIE 


See the caſe of Baih againſt Peaſhy, under Trinity | 


Term, 5 Gee. I. 


Trinity 


thi 


Trinity Term, 3 Jac. II. 
A. D. 1688. 
In the Excbeguer. 


Sir Edward Atkyns, Lord Chief Baron. 
Chriſtopher Milton. 

Jobn Rotheram. 

Charles Ingoldby. 


Sir Thomas Powis, Attorney General, | 
Sir Fobn Holt, Recorder of London. 


Chitty againſt Reeves, 


to be paid till after they are picked, and before a 
they are dried, every tenth meaſure, —_ they 


Bunb. 20. 


12 was reſolved, that the tithes of hops are not Tithes of hops 


See the caſes of Bliſs againſt Chandler, under Mi- 
chaelmas Term, 7 Geo. 1 


12 


—— 4 a . * oy, 


ets Ewe 7 PI 


Eaſter Term, 4 Jac. II. A. D. 1689. 
In Chantery. 


George Baron of mem, Lord Chancellor. 
Sir Jobn Trevor, Maſter of the Rolls. 


Sir George Treby, Solicitor General. 


Buxton againſt Hutchinſon. 


T HE plaintiff's bill was to be relieved for fithe Tithe var not - 


oar in Braſſington, a townſhip within the rec- 2 


wry of Blackborne, in the county of Derby. 2 Vern 46. 
| F 2 „ 
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The ſeed and 
ſtalk of cingue- 
foil to pay tithe 
as graſs, 

Chiet baron 
Dodd's MSS, 


| Eaſter Term, 4 Jac. II. 
By the court. Tithe ore is not due of common right, 
but by particular cuſtom only ; and the court there. 


fore directed a trial to be had at law, whether there 


was any and what cuſtom, within the ſaid townſhip 
for the payment of tithe ore, with direction for the 


judge to. endorſe the peſtea, how the cuſtom was 
found upon the trial, | 


See the caſe of Brown againſt Vermuden, under 
Trinity Term, 28 Car, II. 


a. 


A. 


Term, "Jac. II. 
In the Exchequer. 


HIS cafe was before the Lord Chief Baron 
Mountague, viz. arable land pays tithe in kind, 
to the impropriator, cingucfoil was ſowed upon this 
land, and it ſtood to ſeed, and the profit was in the 
ſeed, and not in the ftalk; there was a cuſtom of 
two-pence an acre for hay, payable tothe vicar; and 
it was reſolved, that notwithſtanding the ſtalk and 
ſeed were in nature of corn, yet it ſhould be looked 
upon, as graſs, and payable accordingly. 


8 Eater 


or 


Sir John Maynard, Sir Anthony Keck, and Sir 


made the executor of his predeceſſor a __ hed Chap, It. 


Eaſter Term, 1 Wil. and Mary. 
May 13, A. D 1690. 


In Cbancery. 


William Rawlinſon, Serjeants at Law, Lords 
Commiſſioners for the cuſtody of the 98 6 5 
Seal of England. 


Henry Powle, Maſter'of the Rolls. 
Jobn Somers, Solicitor General. © 


 Bikthom againſt 4 rr. 
7 3. H E plaintiff was ſucceſſor to a parſon, who Diſpute derwedk 


parſ d his 
had made a leaſe to the defendant of his tithe brederen sien 


and glebe, for three years; two years and an half ex- fe reſpeftnk 

ö | the apportion- 
pired in the life- time of the leſſor, and the leſſee had ment of rent for 
taken the profits of the whole year in the parſon's TRI 136. 
life-time, who died before the laſt rent-day; the P. 134. 
plaintiff's bill was to have that half-year's rent; ſee 


ſtat. 28 Hen. VIII. chap. 11. the plaintiff had not 28 Her. vn. 
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Incumbent of 2 


parſonage, being 
old, he, together 
with the gran- 
tee of the next 
avoidance, join 
in a leaſe of the 
tithes, rendering 
the rent half 
yearly ; incum- 
bent dies before 
firſt half year ; 
Jeflee gathered 
in the tithes, | 
except a ſmall 
part, which he 
got in afterwards, 
Who ſhall have 
the rent? 2 
2 Vern. 204 J. 
188. 25 * 


Hilary Term, 2 Wil. and Mary. 
January 28, A. D. 1690-1. 


* - 


In Chancery. 


Same Caſe. 


OCT OR Tudor the incumbent, having leaſ- 

ed the rectory and tithes to three of his pariſh 
at three hundred and twenty pounds a year, for three 
years, rendering rent half yearly, at Midſummer and 
Chriſimas; the doctor being old, the leffees, upon 
taking a new leaſe, defired the plaintiff, who had a 
grant of the next avoidance, to join therein, that they 
might be ſure to enjoy their bargain, who agreed ac- 
cordingly. Doctor Tudor died before Midſummer the 
laſt half-year's day, the lefſees having firſt collected 
and got all, or greateſt part of the tithes, &c. 


The plaintiff in equity would have had a decree 
for the half-year's rent; firſt, becauſe he was bound 


by the agreement; for if the doctor had died before 
any tithes, collected, yet he was bound, and muſt 
| have permitted the leſſees to have enjoyed; and ſe- 


condly, becauſe the leſſees had received tome tithes 
after the death of Doctor Tudar, which was an evi- 


| dence, that they looked upon their leaſe, as continu- 


ing, and acted under the agreement made by the 
— 


But it was objected, if the rent was payable to any 
one, the executors of Doctor Tudor had a better 
right than the plaintiff, and they no parties. 


By the court. Of opinion in the old books, that 
the fee is in the patron, during the vacancy, and a 
| I | _ releaſe 


Go e079 


Hilary Term, 2 Wil, and Mary. 


releaſe to him alone is good, recommended it to the 
parties to make.an end of it by compromiſe. 


ö 


1 the Exchequer. 


Sir Robert Alps, Knight of the Bath, Lord 


Chief Baron. 
Nicholas Letchmere. 
Sir John Turton. © 
Sir Jobn Powell, of Glouceſter. 


Sir George Treby, Attorney General... 
Sir Bartholomew Shower, Recorder of London. | 


uv againſt Oglander, 


Modus of eight pounds for a farm of eighty 
pounds a year, was allowed to be a youu 
modus, 


In the Exchequer. 


Saunders, Vicar of Charlton Hathern, in the 


county of Somerſet, againſt Ryall, 


A Vicar being endowed of the ſmall tithes, and 
four acres of glebe, leaſed this glebe to the 
defendant, who ſowed it with corn; then the vi- 
car dies, and the plaintiff being inſtituted and in- 
duQed, preferred his bill for the tithe corn, whieh 


the defendant had carried off, By the whole court; 
tithe ſhall be paid, but the queſtion is to whom? 
the impropriator being intitled to great tithe, _ By 


Letchmere and Powell the vicar ſhall have it, for the 
endowment of the glebe carrieth all the profit along 
With it ; Turton baron, contra, that the impropriator 


; T4 mall 
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Modut of 8 J. far 
a farm of 801. 
a year, good, 
Bunb, 301. 


Vicar intitled to 


corn ſown by his 


predeceſſorꝰs leſ- 
ſee, 

Chief Baron 
Dedd*s manu- 
ſcript, 


Impropriator in- 
titled to the 
great tithes z 
endowment of 
glebe carriex all 
the pune: there 
of. 
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Lands d iſcharged 
only in hands of 
the vicar. 


The King's 
books concluſive 
evidence, as to 
the value of a 


living. 


Chief Baron 


Dodd's M 8. 


uare, whether 
allenage a good 
plea to a bill for 
tithes. 

Chief Baron 
Dadd's MSS, 


Sequeſtrator 
cannot bring a 
bill alone for 
tithes, 

Bunb. 192. n. 


is the concluſive rule) it is under. 


Trinity Term, 3 Wil. and Mary. ; 
ſhall have. them, for the land is only diſcharged of 


the great tithes in the hands of the vicar; but de- 


creed for the vicar, in the abſence of the chief 
baron. 


Trinity Term, 3 Wil. and Mary, 
A.D. 1692. 


In the Exchequer. 


Stump againſt Ayliffe. 


HE defendant to a tithe bill inſiſted, that the 
| plaintiff had taken a ſecond living of above 
eight pounds a year; but by the court, defendant 
decreed to account; for though the real value is 
above eight pounds, yet in the King' s books (which 


See Dy. 237 ; 
Cr. El. 853. Cr. Car. 456. S. Degge, 29. 


See the caſs.of Pugh againſt Poſcall, under Nin 
Term, 11 Wil. III. 


Pettit againſt Churley. 


LEA to a tithe bill, that the plaintiff was a 
Frenchman, and not capable of a benefice by 
ſtatute; _ which is printed in Raftal. 
The court doubted. See Rol. Abr. Tit. Preſentment, 
348. * 


— 


Berwick againſt Swanton. 


I was reſolved, that a ſequeſtrator could not bring 
a bill alone for tithes; becauſe he is a bailiff, 


and accountable to the biſhop, and has no intereſt. 


Hilary 


/ 


Hilary Term, 3 Wil. and Mary. 
Feb. 20, A. D. 1692-3. 


In the Exchequer. 


Sir Robert Atkyns, Knight of the Bath, Lad. 
Chief Baron. 


Nicholas Lechinere. 
Sir Jobn Turton. © 
Sir John Powell, 


Sir Fobn Somers, Attorney General. 
Sir Salathiel Lovel, Recorder of London. \ 


Buckle and Vanacre. 


73 


pON a bill for tithe-wood in Erith in Kent, Billets and fag- 


about twenty years growth, part uſed for tim- 


ber, and part made into billets\and faggots ; Re- 


ſolved, That the laſt ſhall pay tithes, for the trees 


being above twenty years growth a will not pri- 
vilege them, but the uſe, 


Sce the caſe of Greenaway againſt the Earl of Kent, 
under Hilary Term, 8 Geo. I. 


Eaſter 


gots pay tithe. 
Bunb. 99. n. 
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Vicar not inti- 
tled to tithes 
without endow- 
ment; chaplain 
not intitled to 
them, 

Chief Baron 
Dead ''s MSS, 


 Eofter Term, 4 Wil. and Mary. 
A. D. 1693. 


In the Exchequer. 
Wild nt Aen. 


7 * E plaintiff was leſſee of the impropriation 
| and manor of Kempſe y, in the county of Wor- 


_ eefler, in which there is a vicar endowed. — Stoulton 


is a vill therein, and has a chapel of eaſe, and the 
inhabitants hire a curate or chaplain to ſay prayers, 
and give him a ſalary; the bill was for tithe hay in 
this vill; the defendants, the inhabitants, infifted, that 
the chaplain had the tithe hay, and that they had 
agreed with him for the tithes; upon Ws it was 
reſolved by the court; 5 


1. That tithe hay is * in this caſe, and ſa 
admitted by the defendants. 


2 


2. That en the parſon or vicar muft have it, 
and not in this caſe the vicar, becauſe he does not 
pretend to be endowed of it. 


3. That the chaplain e uncertain a perſon, 
and has too uncertain an intereſt, to be capable of 
it, for he is put in and removed at pleaſure, 


See the cauſe of Perne againſt Oldfield, under Tri- 


nity Term, 32 Car. II. Price againſt Pratt, 
under Aichaelmas Term, 2 Geo. II. 


In 


Hilary T erm, 5 Wil. and Mary. 


In the Exchequer. 
7 Daniel againſt Tuffnall, 
ESOLVED, That if the occupier ſows tur- Occupier ſous 


turnips, and 


nips, and then agiſts the ſheep of a ſtranger, or then pits che 
fattens his own ſheep; and ſells them, he ſhall pay ſheeo of a firan= 


ger, Or fattens 
tithe for the herbage, or agiſtment, notwithſtanding bis own, and 


; * feiis them; he 
the turnips are fowed on the fallow ground (as they hell pay whe 


were in this caſe) and meliorate the land for corn; g ee , 
i . 5 


ſo alſo, if the turnips are ſold, and profit made, tithe though the ar, 
8 f nips are fo 
| ſhall be paid for them. e 
ground, and 
meliorate it for 


| See the caſe of Fachard againſt Brown, under corn. 


Hilary Term, 8 Wil. III. | 11 


Hilary Term, 5 Wil. 24 Mary. 
. 1694. 5 5 


la the Exchequer, 


Taſwell, Parſon of Moodnorton, in the county of 
Norfolk, againſt Atbill. 


A SELLS the toppings and loppings of oak, Leſſee of uncut 


toppings and 
-* * aſh, and elm to B. ſtanding; B. cuts them ee of 


down; the parſon brought his bill for againſt — — 


A. and B. Reſolved, : to oay tithe for 


them 
Chief Baron 


I. That the bill, as againſt A. who fold them uncut, Dodds Mos. 
be diſmiſſed, norwithſtanding the caſe. of Frenliin | = 
againſt Fones, 2 Te. He ; 
II. That without a cuſtom they are not tithable. 


III. That 


No tithe herb- 
age for treſpaſſ- 
ing cattle. 
Chiet Baron 
Dadd's MS, 


Ancient mill 
pays no tithe. 
Buvub. 184. 


Eofter Term, 6 Wil. III. 
III. That notwithſtanding the ſtatute of ſilva cædua, 


they may be titheable by cuſtom, and directed an 
iſſue to try the FOOT 


T7 


Eafter Term, 6 Wil. III. 
A. D. 1695. 
In the Exchequer. 


Wilbraham againſt Saunders. 

S farm adjoins to B,”s in the pariſh of C. the 

* fences of B. being down, A.'s cattle eſcape there, 
and eat there in the pariſh of C. for four months. 


Reſolved, That the parſon of C. ſhould not have 
tithe herbage, for they are as treſpaſſers ; and Letch- 
mere Cited the parſon of Bangor's caſe, that tithes ſhall 


not be paid for cattle which par cauſe de vicinage; but 


Powell contra, in the preſent caſe, A. is a diſſeiſor, and 
ſhall pay tithes; for it is not an accidental treſpaſs, 


but a continued act; but it ſeemed clear ly the contrary 
to «Mr. Dopp the reporter. 


26a 


Trinity Term, 6. Wil. III. 
A. D. 1695. 
In the Exchequer. 


Anſell againſt Adman, 
ESOLVED, that an ancient ml pays no 
tithes. 8 


See ante 14. See the call of f Dodo again Oliver, 
under Eafter Term, 8 Ge: 1, Chapman againſt 
Barlow, under Michaelmas Term, 11 Geo. I. 


Hilary 


Hilary Term, 6 Wil, UI; 
A. D. 169455. 
In the Exchequer. 


No Lord Chief Baron. 
Nicholas Letchmere. 

Sir Jobn Turton. 

| Sir Jobn Powell. 


* Sir Adnan Ward, Attorney General. 
Sir Salathiel Lovel, Recorder of London. 


Hawkins and Chittle. 


\HE impropriator brought his bill for the tithes 


in the like caſe as that of Saunders againſt 
| Ryal, [which ſee under Hilary Term, 2 Wil J. and 
Mary,] but the point was not then determined; be- 
cauſe it appeared, that the glebe had been e 
leaſed; and the leſſee had paid no tithes; and there- 
fore, the court preſumed, that on payment was an 
evidence, that the land was diſcharged of tithes, by 
the endowment, and diſmiſſed the bill, See Cro, 
Eliz. 579. Hob. 188. S. Degge, 200. 


. FR 
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Non · payment 
of tithes, a pro- 
ſumptive evi- 
dence, that land 
is diſcharged by 
the endowmient, 
Chief Baron 

Dodd's MS 

* 


Agiftment tithe 
of herbage, to 


be paid for oxen . | 


and unprofitable 
cattle, as well 
not uſed as uſed 
for the plough, 
for the time they 
. are grazed and 
fatted for ſale, 
after turnd off, 
from the plough. 
Soto Cal, in 
Parl. 192. 


Eafter Term, 8 Wil. III. 
May 26, A. D. 1696. 
In the Exchequer. 


Sir Edward Ward, Lord Chief R 
Ni ſcholas Leichmere. 


Sir Lyitleton Powis. 


Sir Jobn Blencowe. 


Thomas T revor, Attorney General. 


John Hawles, Solicitor General. 
Edwyn Sandys, Clerk, — Plaintiff. 


Joſeph Eaſt mond, executor of Hen. p 
ry Eaſtmond, and Samuel Nayle, Defendants. 


. 2 | 
H E caſe was no more than this; the pariſh of 


_ Yeovilton, conſiſting much in paſture land, 


and the plaintiff having been rector thereof for twen- 


ty years laſt paſt, and upwards, and being intitled to 
the great and ſmall tithes, and all other dues, within 
the ſaid rectory, he did exhibit his bill in this court 
againſt the defendant Foſeph, in his own right, and 
as executor of Henry his father, and againſt the other 
defendant, Samuel Nayle, for agiſtment tithes, for 
depaſturing and fattening their oxen, and other un- 


profitable cattle; within the ſaid rectory, from the 


year 1677, to the time of exhibiting his bill, which 
was in Michaelmas Term, 1692. 


The defendant Joſeph Eaſimond, by his anſwer, 
admitted, that he had aſſets ſufficient to anſwer the 


plaintiff's demands; and both of them admitted, 


that * and the teſtator had fatted and depaſtured 
divers 


JC ²˙ 1 TERS —˙ YT ] Ü 


22 


| TR" VR. | 


2 


Eaſter Term, 8 Wil. III. | 79 
divers oxen yearly upon their lands in the ſaid pariſh, - 
but ſaid, that ſome of them were firſt uſed to the 

plough, and afterwards fatted, when turned off from 
the Plough. ? : 
The court of Zxchequer did thereupon, viz. May 
26, 1696, decree tithe herbage to be paid for the 
defendants and the teſtator's oxen and unprofitable 
cattle, not uſed for the plough, and alſo for their 
. oxen and unprofitable cattle, uſed for the plough, for 
and during the time they were grazed and fatted in 
the pariſh for ſale, after they were turned off, from 8 
the plough ; which decree was affirmed upon the 
following en | 


In oY Houſe of Lords. 


Toſeph Eaftmond, executor of - wh 


Henry Eaftmond, and Samuel Appellants 
Nayle, — 


Edupn Sandys, Clerk, — Reſpondent. 
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T was inſiſted on, in favour of this appeal, that Szee. Caf. in 
the decree was unjuſt; and then were quoted * * e 
ſome texts of ſcripture about muzzling the ox, c. g 
and alſo it was urged, that that part of the 
decree concerning oxen once uſed to the plough, 
was erroneous ; and there were cited all the cafes in 
the books for exemption of plough cattle from tithe 
herbage, and that this was double tithing; and it 
was infiſted on, that the reaſon of the thing was 
againſt it in this caſe, becauſe the agiſtment of theſe 
cattle was neceſſary to ſuſtain that labour, which pro- 
moted the gain of which tithe was paid; that this 
privilege extended to all ſuch oxen, as ever had been 
uſed 
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Zaſter Term, 8 Wil. III. 


uſed to the plough; that the exemption did continue, 


after they were forborne to be uſed at the plough; for 


there was the ſame reaſon to continue the exemption 


afterwards, as there could be to allow it, during the 
interval, when they did not draw the plough ; and 
theſe and other reafons urged, it was prayed, that 
the decree for tithe, as to ſuch cattle as ever had been 
uſed with the plough, ſhould be reverſed, 


On the other ſide, it was urged, that the decree 


is agreeable to the law, and ſupported by many re- 


ſolutions in the court of Exchequer, that there was 
a reaſon for tithe in this caſe ; becauſe theſe cattle, 
though formerly uſed to the plough, ceaſed now 
to belong to it, and conſequently tithes became due; 
that there is a difference in the nature of the thing ; 
for when the cattle feed in order to labour, the 
parſon hath a tenth of the benefit produced thereby; 
but when they are fatted only for ſale, it is other- 


* 


That this was a ſettled, and allowed difference in 
the Exchequer, that while the oxen are working, no 
tithe ſhall be paid for their feeding, becauſe there 
are tithes of other things, arifing by the. labour of 
ſuch cattle ; but when they do no work, and are 


turned off to be fatted, and ate grazed, there tithes 


ſhall be paid for the herbage which they eat, they 
being no way beneficial to the parſon, in any other 
tithes; and many caſes in the Exchequer, were cited 
to warrant this diſtinction; and it was ſaid, that 
none could be alledged to the contrary ; where- 
fore it was prayed, that the decree might be affirmed, 


Decree affirmed, and it was affirmed. 


Traintty 


Trinity Term, 7 Wil, III. 
| In the Exchequer, 


Sir Edward Ward, Lord Chief Baron. 
Nicholas Leichmere. | 
Sir Jobn Turton. LU fe LI oh 

Sir Littleton Powys. 


Sir Thomas Trevor, Attorney Generals”: | 
Sir nen Lovel, Recorder of London. 


Medly againſt 7. alny. 


B! L L by 1 the leſſee of the Proyoſt, &c. c of Eaton, 
of the impropriate.! tithes of Leominfter in br 
county of Sufſex, for the tithe of corn and bay; ; 
defendant inſiſts, that his lands by ſome lawful means 
are diſcharged ; and that in 1652 he bought the 
lands, and all tithes, 

Upon the hearing, the court declared, that though 
the tenant could not preſcribe in non decimando; yet 


that againſt a lay impropriator, they would preſume. 


tithes granted to the tertenant, no tithes having ever 
been paid; and that they would look upon them as 
tithe free ; and though the occupier could not ſhew 
any, grant, yet non payment would preſume a grant; 
and the bill diſmiſſed by the Chief Baron Ward, and 


1 


See the caſes of Sir John Hoctins, Doctor Hickers 
inghill, which, it is ſaid, are contrary. 


See Therngate in Wallip, under 8 Term, 
11 Wil. III. Stone againſt Rideout, under Hilary 
Term, 1 Ges, II. 

Hilary 


Thougb the 
tenant cannot 
preſcribe in non 
e decimando, yet, 
againſt a lay im- 
propriator, the 
court will pre- 
ſums, no tithes 
having ever been 
paid, that they 
were granted to 
the tertenant; 
and alſo a grant, 
and look upon 
them, as + 
free. 

Chief Baron 
Dodd MS3, 


R 
n SI 15 
—_— * 
by K 


$2 | | 5 5 
| Hilary Term, 7 Wil. III. 
_—_ > 
In the Exchequer. 


Stephens againſt Martin. 


* 2 4 E TERMIN E D, That tithes of peaſe and 
paid to vicar, | beans are never paid to the vicar, but always 


but al t . : , 
1 10 dauere to the impropriator, without an endowment or uſage 


tor, unleſs aa to the contrary; and this decree waslaffirmed upon an 
endowment or 

uſage to the appeal to the Houſe of Lords. 

contrary; and 55 

1 in the lords, Bunb. 169, 170. 


See the caſes of Nicholas againſt Ellis under Hilary 
Term, 10 Ann. and under Hilary Term, 4 Geo. I. 


and of Gumley againſt ha under Trinity Term, 
11 Geo. I. 


Michaelnias 


as 


33 
Michaehnas 1 8 Wil. III. 


A. D. 1697. 
In the Exchequer. 


Sir Edward Ward, Lord Chief Baron. 
Nicholas Letcbmere. 

Sir Littleton Powys. 

Sir John Blencowe. 


Sir Thomas Trevor, Attorney General. pf 
Sir Salathiel Lovel, Recorder of London. 


Poole againſt Draper and Oſborne. 


againſt ſeveral 
make two ſeparate defences, and decree againſt defendants, 


them both, with ninety pounds coſts taxed ; it was yan wins mw 


moved, that the coſts might be ſeparated, being ſeve- * N * 5 
ral cauſes in effect, and different dues decreed; and Bea Dodd's 


ſo ſaid to be done, 25th Nov. 1693, in the caſe of __ 


I* a bill for tithes againſt two, the defendants Cofts in a caiiſs 


_ Lifter againſt Captain, but the court would not now « 


do 8 


Hilary Term, 8 Wil. III. 
A. D. 1697. 


In the Exchequer, 


Bayfield, Rector of Chiddington, i in the County 
of - Surry, againſt Antecknap. 
'F HREEPENCE a lamb, adjudged a void Modi of three- 


; for a lamb 
modus, being too rank ; the court refuſed to di- —— 


rect an iſſue to try 10 e, becauſe void. „ 


for a void mo- 


Dodd's M8. 3 S 5 3 Law, 412. 8. C. and S. P. 
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th —- . Trinity Term, 9 Wil. III. 

N | The court held, the modus could not be; for that a 

lamb was not then worth two ſhillings and ſixpence 
in that country. 


February 24, A.D. 1697. 


In the Exchequer. 


Þ | ; Eachard againſt Brown, and-others. 

. Tithe due for B. L L by the vicar of „ In the county 
. | ee er _ of Suſſex, for ſmal] tithes (inter alia) for turnips, 
1 Chief Baron which he plucked up, and carried into another field, 


Dedd' s MSS, 
ly (I ſuppoſe in the ſame pariſh) and there fed his cattle 


and hogs on them. B. had ten roods growing, and 


4 did not ſever them; and decreed, that B. ſhould pay 

1 | tithe for the turnips; becauſe not ſevered. Quere, | 
i | See the.caſe of Daniel againſt Tuffuall, id my 

ris T erm, 4 Wil. and Mary. 0 
i — GAG LD — h 
1 | 1 
- - * . b 
Trinity Term, 9 Wil. III. 

| 7 
4 5 6 8 

In the Exchequer. 

1 | ſl 
. | | Harris againſt Adpe. t 
| | Where tithe has] - * E court preſunsd that the plaintiff bad read 

A been paid, court | | 
| e the articles, where tithe had been paid; though te 
the reading of this was the defendant. J e 8 b 
4 ' the articles. b 

1 | Chief Baron Dedd's VV | "KW 
1} . N MWMfichaclnas 


Michaelmas Term, 9 Wil. III. | 
* | A. . 1698. Sas N 
fa the Exchequer. 


Sir Edward Ward, Lord Chief Baron. 
Nicholas Letchmere. 

Sir Littleton Powys. 

Henry Hatſell, 
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Sir Thomas Trevor, Attorney General. 
Sir Salathiel Lovel, Recorder of London, 


Anon, 


N a cauſe, where a parſon preferred a bill for 
tithes, theſe points were held by the judges : 
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of I. Where the parſon had tithe hops, no tithes No t'thee of 


ſhould be paid for the poles, which were uſed in the ee me, 
hop- yard; and a queſtion aroſe, whether the parſon eee 334+ 
| ſhould have tithes of the bark of the poles, the bark 
being ſold? and by Letchmere, he ſhould ; but the 
chief baron, and the other barons e conira ; tor the 


poles being privileged, the bark ſhall be ſo too. 


if 
1 
i 
i 1 
* 
0 
10 
1 
1 
ö 0 


— — ren 
— — 
—— 


2. That for fuel ſpent in fire to dry hops, tithes Tithe of ſuel to 
ſhould be paid ; becauſe the parſon had no benefit by 1 
that, the tithes being paid before they were dried. 


ad: : 3. That tithes ought to be paid, as ſoon as the Hos on tithes 
gh | tenth part can be well ſevered from the nine, if there 7 by pes 
| 8 ET reem 335. 
be no cuſtom to the contrary ; and fo it is for corn : 


. ; Corn and hay. 
and hay, as ſoon as it is made into ſhocks or cocks. 8 


* 


9 ———— 
: — IST — 
— ̃ — tt 


L r m ] ꝗ pp PR: or Lg re Wont et ny SIT 7 
ell dn WW en * 


nas „„ 3 | 4. That” 


2 . 
Wt 1 17 mg 22 = * * 1 a 3 PRE — 2 — — 
4 — 5 8 Der F — PL” av w CY : — 2 — 1 <= — d — — — —— * — — 
a = x * — — T :4A 7 - 0 er TY E Vow ISS 8 — 3 r = . 2 ; L 
eee nr me — 5 — : — — D. r 4 6225: 99 Vitor Te: PIR; . - > av 2k — T7 — R — . — 
— 1 — — — bee — q — 2 r eee —U UU— EGG 4 WO IS — PT AER — 2 — — — —— — . . 5 2 ISO 2 
5 S 9 Tor ee" —œ— OS 9 EE ne — — A — — 


r — 1 
— Hr 
EY ds. AT AT IHE; 

— - 8 5 _ = 


5 86 
When no tithe 
ſhall be paid for 


wood to fence 
corn. 


No tithe for any 


thing that en- 
creaſes tithes, 


| Nuere, whether 
tithe for fuel 
| ſpent in the 
houſe, where 
# there is no 
| cuſtom, 
Þ 


: What ſort of 
5 barren land is 

} exempted from 
. tithe. 

y Woodland 

þ turned to tillage, 
j: is not barren ' 

i land, 


i In what caſe 

i tithe is payable 
EU for rakings of 
i corn. d 


Parſon cannot 
ſet out tithe 
himſelf, without 
conſent. 

2 and 3 Ede. VI. 


1 chap. 13. 
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Mic baelmas Term, 9 Wil. III. 
4. That for wood employed to hedge or fence 


corn, where the parſon had tithe corn, no tithe ſhall 
be paid; and it was ſaid to be a general rule, that no 


tithes ſhall be paid for any thing, e the tithes 
are encreaſed. 

5. Whether tithes ſhall be paid for fuel ſpent in 
the houſe, where there is no cuſtom, they ſaid they 
ſhould not determine, it being no point in this caſe, 


and there being opinions both ways. Cre. Car. 113. 


pl. 5. was Cited at the bar, that ſuch fuel ſhall not be 
diſcharged without a cuſtom. 


6. That land where wood grew, and was flocked 
up, and converted into tillage, is not ſuch barren 
land as ought to be exempted from payment of tithe; 
but only ſuch is intended barren land, which, before 
the plowing, produces no profit to the owner. 


. That for rakings of corn, no tithe was pay- 
able, if they were involuntary ; but if there was any 
fraud in leaving more than was neceſſary, that tithe 
ſhould be paid, ; 


8. That the parſon could not juſtify his coming 
to ſet out tithes, without the conſent of the owner ; 
becauſe, by ftat. 2 and 3 Edw. VI. chap. 13. the 
owner is to ſet out his tithe ; and if he do not, he is 
liable to the penalty of the ſtatute. | 


Hilary 


CES 


„ 


1 


Hilary Term, 9 Wil. III. 
A. D. 1698. 


\ 


In the Exchequer. 
Perch againſt Gee. 
N OW upon ſettling the order. Reſolved, 


1. That tithe hops ſhall not be paid by poll or Tithe hops to 


hill, but by buſhels, &:. weight when picked. dabei 9 
SL | Chief Baron 
| | Dodd's MSS. 
2. That no modus can be for hops, being a late No modus for 
thing. 1 Rol. Abr. 648. "_ 


See the caſe of Gee againſt Perch, under Eaſter 
Term, 2 Anne. Greenaway againſt the Earl of 
Kent, under Hilary Term, 8 Geo. I. 


Norwich is ſuppoſed to be built; and the biſhop's ſee 


Eaſter Term, 11 Wil. III. 
A. D. 1706. 
In the Exchequer, 
Folchier, Vicar of Lakenham, againſt Ward. 


N Trinity Term, 9 Wil. III. the plaintiff brought Fiennes in 
his ſuit in the court of Excheguer, to compel the 4 Brown, 420. 
defendant tenant of the demeſne lands, to pay tithes ; 
and the caſe, upon the depoſitions, appeared to be 
this: ; | 


In the time of Villiam II. the cathedral church of on 498. 


removed from Thetford thither. : | 
| | G 4 In 
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88 =” Eaſter Term, 11 Wil. III. 


In the time of Hen. I. Herbert biſhop of Norwich 
grants to the prior and convent of Norwich * Ferias 
guas Rex Willielmus fratribus donavit, in hebdomada 
Pentecaſtis, &. Lakenham, cum omnibus rebus que ad 

| p eandem pertinent vallam, præter terram Oſberti archidi- 
1 aconi Ameringhales medietatem ſilvæ de Thorp, &c. 


hut this ſeems rather a confirmation of the grant of 
Hen. I. 


} | A. D. 1121, Edward biſhop of Norwich, confirms to 
=. them Omnia quæ predeceſſores mei dederunt, & ſimiliter 
2 W Herbert de Roſs babuit in Lakenham, &c.“ 


1 . 70 William biſhop of 3 confirms 
| to them 1 Omnia quæ Herbertus epiſcopus Norvi- 
cenfis, aut Everardus epiſcopus Norvicenſis, donauit, & 
guicquid Herbert de Roſs habuit in Lakenham.”” 


A. D. 1200, John de Grey, biſhop of Norwich, grants 
to the prior and convent. of Norwich 8 Eccle/iam 
Lakenham, cum omnibus, ad eandem pertinentibus, &c. 
adminiſtrari per capellanes ſues, ſalve nobis, & ſucceſſori- 

bus noftris, jure pontificali & parochiali. 


16 Hen. III. A. D. 1232, an inſpeximus, and confir- 
mation of the grants of King William II. and Hen. I. 


py 


2 — 


—_— 


9 


BL 


* Thoſe holidays which King William allowed to the brotherhood, 
in Whicſun week, &c. Lalenbam with all things belonging to the ſame 
vale, beſides Ameringbale, the land of archdeacon Oſbert, and a moiety 
or half part of the wood of Thorp," dc. 


* 
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5 


+ All that my predeceſſors gave, and likewiſe whatever Herbert of 
Roſs had in Lakenbam,”” &c. | 


1 © All that Herbert or Everard, reſpectively biſhops of Norwich, 
gave, and whatever Herbert of Roſs had in Latenbam. 


8 “ The church of Lalenbam, with all appertaining to the ſame, &c, 
to be ſerved by their own chaplajns, ſong to us, and our ſucceſſors, all 
ISS and parochial rights,” 


wherein 


Eaſter Term, 11 Wil. III. 


wherein they grant © manerium de Lakenham, 


Ameringhale, medietatem ſelvæ de Thorp, c.“ 


A. D. 1273, confirmation by Pope 5 to the 
monks of Norwich of a grant of the church of Laken- 
ham ; and by the valuation of eccleſiaſtical benefices, 


20 Ed. I. and 26 Hen. VIII. it appears, that the cure 


was ſerved by the monks, who received an annual 
penſion by charter 30 Hen. VIII. the king t Ceno- 
bium de priore conventu eccleſiæ cathedralis, Sante Tri- 
nitatis Norvici tranſpoſuit & mutavit in decan, & ca- 
pitulum ecccleſie cathedralis ſanfte Trinitatis Nor- 


vici;“ and incorporates the dean and chapter, and 
grants them all the polleflions of the Priory. See | 


N 2 


The dean and. chapter having by this grant the ma- 
nor of Lakenham, and likewiſe . the church of Laten- 
ham, as being part of the poſſeſſion of the prior and 


convent, by leaſe 2 Jan. 33 Hen. VIII. A. D. 1541, 
demiſed to Robert Flint the ſcite of the manor of La- 


kenham, and all the lands belonging, except the mills 
and woods, for years, and covenanted, that 
the leſſee ſhall have the tithes of his cattle going on 
the ſaid demeſnes; and that the dean and chapter 
will diſcharge him of all tenths, &c. 


1 March, 1 Edw. VI. by indenture, the dean and 
chapter, in conſideration that Robert Flint had been 


89 


1 * 
* 


* The manor of Lakenbam, Ameringhale, a moiety of the wood of 
Thorp,” &c, 


+ © TranGlated and changed the monaſtery of the priory, Sc. from 2 


convent of the cathedral church of Saint Trinity, Norwich, into the 


dean and chapter of the cathedral church of Saint Trinity, Norwich,” 


at 
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Eafter Term, 11 Wil. III. 


at great charge in building and repairing the houſes, 


| demiſed to him Lakenham woods; and it is declared, 


that whereas he held the manor of Lakenham, (that is 


* to ſay, the ſcite of the manor and demeſne lands by 


the leaſe 33 Hen. VIII.) which is ſaid had been al- 
ways freed from the payment of tithes predial and 
perſonal in the hand of the farmers ; the meaning 
was, that he ſhould hold the ſaid manor of Lakenham 
diſcharged of all manner of ſuch tithes ; and by the 


ſame indenture, the dean ang chapter demiſed to him 


the tithes of hay and corn growing on * ſaid de- 
meſnes for ninety years. 


3 June, 1 Ed. VI. the dean and chapter ſurren- 
dered their poſſeſſion to the king, who by letters 
patent, 9 Nov. 6 Ed. VI. grant to the dean and chap- 
ter, * Omnia illa maneria nofira de Hindlenoſton, &c, 
viginti maneria in com. Norf. acetiam omnes illas rec- 


torias & ecelefias noſtras de Aindlenoſton, &c. Laken- 


* All thoſe our manors of Hindlenoſton, &c, twenty manors in the 
county of Norfolk; and alſo all thoſe our rectories and churches of Hin- 
lleſton, &c, Lalenbam, &c. twenty-five rectories in the county of Nor- 
folk, &c. and alſo advowions, donatives, rights of preſentation, in the 
faid aforeſaid vicarages, church-s, and every of them; and moreover all 
and ſingular our manors, meſſuages, @c rents, &c glebes, tithes, obla- 
tions, obventions, penſions, corodies, advowſons, rights of preſentation, 


profits, and hereditaments whatſoever, in the towns, Sc. of Hindleſton, 


Newton, & c. Lakenbam, &c. to the aforeſaig cathedral church heretofare 
belonging; except however, and reſerving to us, our heirs, and ſucceſ- 
ſors, the manor of Hemi/by, and the rectories and advowſons of the vi- 
carage of Wykelwocd, in the county of Norfolk 5 and moreover, all and 
fingular the meſſuages, lands, tithes, rents, and hereditaments in He- 
ming fby, Lakenham, &c. or elſewhere, in the ſaid manor of Hemilby, La- 


kenham, &c, or to any of them in any wiſe belonging; and except all 


lands, &c, and tithes lying in Eaton, and aſſigned to the manor of Laken- 
bam, out of the ſaid manor of Eaton, and out of the ſaid manor of 
Amering bal, and late in the tenure of Robert Flint,” 


ham, 


ng "> > ae 


Eaſter Term, 11 Wil. III. 
ham, &c. viginti guingue rectorias in com. Norf. e. 
acetiam advocationes, donationes, jura patronatus vicaria- 
rum prædictarum eccleſiarum, & earum cujuſlibet; nee- 
non omnia & ſingula maneria, maſſuagia, &c. reddit, 


* 


&c. glebas, decimas, oblationes, obventianes, penſiones, 


portiones, advocationes, jura patronatus, proficua, & he- 
reditamenta naſtra quæcunque, in villis, &c. de Hindle- 
noſton, Newton, &c. Lakenham, Sc. in com. Norf. 
Sc. ad dictam eccleſiam cathedralem dudum ſpectant Except 
tamen, & nobis, heredibus, & ſuceſſoribus naſiris, re- 
ſervat maner de Hemilby ac reforid & advocatione 
vicariæ de Wykelwood i in com. Norf* necnon omnibus © 


ſingulis meſſuagits terris, decimis, redditibus, & heredita- 


mentis, in Hemingſby, Lakenham, &c. aut alibi, dict. 


maner de Hemilby, Lakenham, &c. ac rector. de 


Hemilby, ſeu eorum alicui, quoquomodo Ipeclant. ac ex- 


cept. omnibus terris, &c. decimis, jacentibus in Eaton, ac 
aſſignat maner de Lakenham, extra did maner de 


Eaton, ac extra dic maner* de Ameringhale, ac modo 
in tenur Roberti Flint. | | 


By patent, 1 July, 7 Edw. VI. the king grants'to 


Thomas Graham, Eſquire ** * Maneriam de Lakenham, 
ac tot rector & eccleſiam de Lakenham, ac advoca- 


tionem, & jus patronatus, vicariæ eccleſiæ ibi, &c. ac 
omnia & ſingula meſſuagia, grangias, &c. glebas, &c. 
ac decimas garbar. blader. granor. feni, et connabi, ac 
al decimas quaſcunque in Weſtacre, Lakenham, &c. 
dif? maner et eccleſiæ, ſeu eorum alicui ſpectant, &c. 


* cc The manor of Lalenbam, and the whole rectory and church of 
Lakenbam, with the advowſon, and right of preſentation, to the vicarage 
of the church there, &c, and all and ſingular the meſſuages, farms, Se. 
glebe, Sc. and tithes of corn, graſs, grain, hay, and and 
other tithes whatſoever in Meſtacre, Lakenbam, &c, belonging to the ſaid 
manor and church, or to either of them.“ 


Ward 
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2 Brown, 420. 
Com. Rep. 501. 


4 Brown, 235. 


Tithe of hay is 
a great and not 
a vicarial tithe, 


Wood may be 
exempt from 
tithe by cuſtom. 
Chief Baron 
Dodd's MS, 


Inſtitution into 
areQory with 
cure, is void, 
Chief Baron 
Dodd's MSS. 


Trinity Term, 11 Wil. Ui. 


mord anſwered the ſaid bill, and this term the 
court directed Ward to pay Folchier the vicarial tithes 


in kind, for the ſaid lands; but, by the minutes 


taken on the hearing of the cauſe, the tithe of hay 


was expreſsly excepted, that being a great, and not 


a vicarial tithe. 


See the caſe of Fox againſt Berkley, under Eaſter 
Term, 8 Geo. II. and under Michaelmas Term, 
9 Geo. II. 


Trinity Term, 1x Wil. III. 
A. D. 17500. 
In the Exchequer. 
Dowaeſwell, Rector of Kingham in Oxfordſhire, 
* againſt Harker, 


OO D, though burnt in the houſe, gene- 

rally ſpeaking, ſhall pay tithes, but may be 
exempt by the cuſtom of the pariſh. Moor. gog. Cre. 
Gar. 113. Sid, 447. Rol. Abr. 644. 


Pugh againſt Paſeall, 
LAINTIFF vicar of Mack-Baddow, in the 


county of Ex, brought his bill for tithes, 


The defendant ſaid it was a vicarage with cure of 
ſouls, above eight pounds a year; and that the plain- 
tiff, before the time in the bill mentioned, was inſti- 
tuted and inducted into the rectory of Shoreham in 


Eſfex, (being a benefice with cure) without qualifi- 
cation. 
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Trinity Term, 11 Wil. II. 93 
On the hearing, it appeared, | | 


1. That the Biſhop of London had inſtituted the 
plaintiff into this rectory, without cure; and by the 
court, plaintiff has not accepted a rectory with cure; 
and if it is a rectory with cure, the inftitution is null 
and void: but guære, for the inſtitution may be good, 
and the words ** without cure” null and void. 


2. That the defendant in this ſuit, (as the plain- 
tiff had done the work, and this was but in nature 
of wages) he could not take advantage of it: and on 
nil debet on ſtatute of 2 and 3 Edw. VI. chap. 13. the 
defendant could not take advantage of this; but 
quere for Dopp contra. | 
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"_ Stamp againſt Shliſte, under Trinity I 
3 Hil. and 1 


Thorngate againſt Wiatep. 


H E plaintiff, as farmer of the impropriate rec- No tithe kavimy 
tory of Huſburn Priors, and Saint Mary Brame: eee 
in Southampton, brought his bill for the tithes of hay alledged in the 


and wood; the defendant inſſſted, that the Biſhop of be 725 
Winton had the firſt month of four acres in Honey CO ook. 

| Mead, and other meadows in the pariſh, occupied by 
him; and that no tithes in kind were ever paid; and 
then, as to the wood, he never heard that any tithes 
were ever paid for that; and it formerly belonged to 
the priory of Huſburn; and being ſo veſted in the 
church, is exempt from payment of any tithes, 


On the hearing of the cauſe, it appeared, that theſe 
woods and meadows belonged to the hoſpital of Saint 
Swithin's in Winton, and came to the crown, 30 
Hen. VIII. and though the defendant had not ſo ſet 

S = it 
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Tueaſalls ad- 
Judged a ſmall 
tithe, and to be - 
long to the vicar. 
Chief Baron 
Deda: M58. 


Trinity Term, 11 Wil. III. 


it forth, and for the meadow, had made another de- 


fence ; yet no tithe having ever been paid, the court 
diſmiſſed the bill, | 


See the caſe of Medly againſt Talmy, under Trinity 


Term, 7 Wil. III. Stone againſt Rideout, under 
Hilary Term, 1 Geo. II. 


Hunt againſt Codrington: 


B ILL, by the farmer of impropriation, for the 
the tithe of teaſals planted, and afterwards uſed 
by clothiers, (note, it appeared they were firſt plant- 
ed in this pariſh of Congreſburgb, in the county of So- 


mer ſet, about forty-five years ago), though immemo- 


rially in other places; and the tithe always ſince 


paid to the impropriator; and four ſucceſſive vicars 


in all this time never demanded or received the ſamez 
but as the vicar was endowed of all ſmall tithes, the 
court adjudged this a ſmall tithe, and belonged to 


him, in regard the time of planting it was known; 
and diſmiſſed the bill. 


See the caſe of Twiſſe and Brazennoſe college, un- 
der Trinity Term, 15 Car, II. 


Trinity 


Trinity Term, 1 Anne, 
June 22, A. D. 1702. 
Ia the Exchequer. 
Sir Edward ard, Lord Chief Baron. 
Sir Thomas Bury, 
John Smith. 
Robert Price, 


Edward Northey, Attorney General. 
Sir Salatbiel Lovet, Recorder of London. 


Thomas Horton — Plaintiff. 
Jobn Harrington, Richard "MY Defendants 
wite, and Jobn Ratcliffe, * 


HE manor, demeſne lands, parſonage of 

| Bedminfler and Ratcliff, in the county of So- 
merſet, have immemorially belonged as a crops to the 
prebendary of the prebend of Bedmin/ter and Rat- 
bf, in the cathedral church of Sarum; and having 
been uſually leaſed out for lives, were, for above one 
hundred years, held by Sir Hugh Smith, Baronet, 
and his anceſtors, as leſſees thereof; who had be- 
ſides, a very large eftate of inheritance, WIS with- 
in the impropriation. 


In ordet to ground an exemption from the pay- 
ment of tythe hay in kind, the Smiths agreed with 
their tenants, to accept a yearly compoſition for the 
tithe hay, ariſing out of their reſpective farms, 


amounting in the whole to three pounds, fourteen 


millings and five-pence, payable yearly, on Good 
Friday; 


93 


In a ſuit for tithe 
hay, the defend - 
ants, by their 
anſwer, only ſet 
up ſeveral modu ſ- 
es under the name 
of ftreto tithes; 
an iſſue in this 
caſe proper to 
try, whether the 
modu ſes infiſted 
on by the defen- 
cants, in their 
anſwer, have 
been time out of 
mind paid and 
payable, for, and 
in lieu of, tithe 
hay in kind. 

I Brown 140. 
pl. 41. 
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Trinity Term, t Anne, 


Fr iday; but ſuch of the lands held by thoſe tenants, 
as belonged to the prebend, were' not comprehended 


in this agreement, and were therefore left at large, 


to pay their tithe hay in kind. 


Theſe compoſitions, were generally paid the great- 


eſt part of the time, that the Smiths enjoyed the par- 
ſonage, but there where ſometimes ſmall variation in 
them, at other times, the tithe in kind was paid, 


and ſometimes money, to the full value of the tithe, 


On the death of Sir Hugh Smith, the plaintiff's 
father, being then prebendary of the: prebend, be- 
came ſeiſed of the parſonage; and in the year 1698, 
he granted the ſame to the plaintiff for three lives. 


In Eafter Term 1700, the plaintiff exhibited his 
bill in the court of Exchequer againſt Sir John Smith 
the ſon and heir of Sir Hugh, and alſo againſt the de- 
fendants as his tenants, for the recovery of his tithe 
hay, and the atrears from the time of his grant. 
To this bill the defendants, by their anſwer, denied 


tithe hay in kind, to be due, and ſet up the ſeveral 


ſums, ſo payable by compoſition, as ſo many moduſes, 
in lieu of tithe hay, under the name of Are tithes, 
but the defendant Sir John, in his anſwer, ſet. forth 
a paper which he found among his father's writings, 
relating to the profits of the parſonage, in which was 
the following article:“ tem, There is a duty paid 
there in lieu of tithe hay, called frew tithe, and it is 
due upon Good Friday, for which there is extant a ren- 
tal of the particulars, what is to be paid out of every 
tenement, and out of divers particular grounds, 
which if they that hold them, refuſe to pay, then 
they muſt pay tithe hay; and, if it can be all ga- 


| thered it will amount per annum to about three pounds 


fourteen ſhillings, but it is now diffcult , to be ga- 
thered.' & 


On 


C. 


Zaſter Term, 2 Anne. 97 


On the 22d of June 1703, the cauſe came on to 
be heard, when the court decreed the defendants, the 
occupiers, to account with and ſatisfy the plain- 
tiff for the value of their tithe hay, and the arrears; 
and the uſual directions were given for A ſuch 
account. 


* 
* 


But this decree was reverſed on appeal. wee og on ap- 
: | | 1 


See. the eaſe of Harrington and Horton, under T 
_ es 5 Anne. 


Eater Term, 2 Anne. 
May 11, A. D. 1703. 
In the Exchequer. | 
Gee _ Perch. 


I LL by the impropriator of Orfingions in the 
county of Kent, Reſolved, 


1. As to the manner of tithing hops, [ſee this 
caſe under Hilary Term, ꝙ Wil. III.] 


2. That tithe wood is not to be ſet out in heaps we, 3 
on the falling, but ought to be bound up in ſtack- be ſet out in 
wood, faggots, bavins, &c. as the owner does his 8 Baron 
own; but in this, the court did not agree; Price, 2944's M53. 
baron, it is good ſetting out in heaps; Smith, baron, 
doubted; but all agreed on the proof, that it was 
the cuſtom of the pariſh, that they ſhould be ſo ſet out 
without any allowance for the charge, though that 


was proved to be equal to the value of the wood. 


» N 3. The 
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Wood muſt be 
uſed in building 
to exempt it 
from tithe ; but 
guere the law. 


Why milk is 
paid every tenth 


meal, | 


Modus of twen- 
ty-fix pounds a 
year for a farm, 
allowed, gued 
mirum ! 

Lord ChizfBaron 
Dodd's MS. 

S. C. cited in 
Bunb, 301. 


Eaſter Term, 3 Anne. 

3. The chief baron, and Bury held that aſh fal- 
len, of above twenty years growth, and uſed for the 
plough and cart, ſhall pay tithe; but the other two 
barons contra; and ſo the point was carried; the 
chief baron and Bury inſiſting, that the wood muſt 
be uſed in building, to exempt it; but guere the 
law. : | 

4» The chief baron ſaid, that milk is to be paid 
every tenth meal, for neceſſity and convenience. 


See the caſes of Perch againſt Gee, under Hilary 
Term, 9 Wil. III. Greenaway againſt the Earl 
of Kent, under Hilary Term, 8 Geo, I. 


Eaſter Term, 3 Anne, A. D. 1704. 
In the Exchequer. 


Biſhop againſt Arundel. 


LAINTIF F rector of Tarant Kington, in the 
county of Dorſet, brought a bill for tithes ; the 
defendant inſiſted upon a modus of twenty-ſix pounds 
a year, for a farm called Tarant's farm' but ſet out 
no value of the farm, nor did the plaintiff prove 


any. The court reſolved, 


1. That if the plaintiff would avoid the modus, as 
unreaſonable in value, it lay upon him to prove the 
value of the farm; and not neceſſary for the defend- 
ant to make it reaſonable, in reſpe& of the value. 

2. That the modus was not on the face of it void, in 
reſpect of it's largeneſs, and being for a farm ONLY; 

En nor 


JJC . ES ow + 


1 


— 


Mic baelmas Term 3 Anne. 


nor would the court permit the value to be inquired 


into, but generally directed the modus to be tried. 


N. B. The reporter fays quod mirum ! for he ne- 
ner knew a twenty-ſix pound modus before. 


Michaelmas Term, 3 Anne. 
AD. 1704. 
In the' Exchequer. 


The Archbiſhop of York againſt the Duke of 
Newcaſtle. 


IH preſcribed to pay ten fleeces of wool, and two 


99 


Court divided, 


whether a modus 


" lambs in lieu of all tithes; and Price and; a recon bd 


Bury, barons, were of opinion this was an ill modus ; wool, and two 


becauſe it is one #:nd of tithe for another, and there 


lambs, for all 
tithe, good or 


is great incertainty, for one fleece may be twice as 2 Fl. 656, 
big, and three times the value of another; Ward pl. 3. 
e chief baron, and Smith baron, contra, | 
E 5 | SE II | 
is _ Firſt, A modus is nothing but a real compoſition, 
at for, or in lieu of tithes, or an annual profit certain 
ve and permanent; and they held, that the payment of - 
any one chattel for tithe, was or might be a good mo- 
dus, as well as money ; for why might not the parſon 
as originally agree to take ten fleeces for his tithe, as - 
he well as a penny? They admitted, that payment of payment of 
d- tithe of one find, or payment of a modus for one kind ing FER 
| of tithe, could not be a. diſcharge, as to another good medics for 
Lind; but they held, that this was not a payment of 85 
in tithe; becauſe it was to be paid at all events, whe- 
Y; ther there be ſheep or no; and they denied the caſe 
10T : 
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Lord Chief Baron 


Dodd's MS. 


Michaelmas Term, 3 Anne. 


of 1 Rel. Abr. 651. and held it no more uncertain, 
than to pay a modus of ten cheeſes, which may differ 
vaſtly, both in nature, quantity, and value; and it 
tends to the diſquiet of the country, to break in upon 
cuſtoms and uſages; and it ought not to be done, 
but on plain and manifeſt reaſon. 


Lord Chief Baron Dodd reports the caſe thus, 


The Archbiſhop of York, And B. againſt the 
Duke of Newcaſtle, and Lord Cheſterfield. 


ILL for tithes of the rectory of Kilburn, againſt 
the farmers of part of the abbey of Ryland; 
theſe ſeyeral moduſſes were debated ; 


. Ten 3 of wool, and two lambs and an 
half- penny or eighteen pence for half a lamb, pay- 
able at Midſummer, in lieu of all tithes ariſing on 


' Beſomworth's Farm; chief baron, and Smith, that it 


is a good modus, for it is not in diſcharge of wool 
and lamb only, but of all tithes ; and any thing of 
2 titheable nature, may be given in diſcharge of 
tithes, as well as money, as an acre of land, &c, 
and the difference is, where it is in diſcharge of the 
ſpecies of tithe, and where of the land, Litil. ſect. 


144: No, 148. Dy. 349, b. Heb. 44 45. 


But by Price and Bury contra; for it is titheable 
matters for tithes, Cro. Elix. 446. 471. Mo. 5554. 
1 Rol. Abr. 649. 651. Hardr. 174. Cro. Car. 276. 
Rol. Rep. 120. Hob. 39. fix fleeces of wool and three 
lambs in lieu of ſmall tithes of Canterdale farm. 
This ut ſupra. 5 3 Three fleeces of wool and 
four ſhillings, in lieu of all tithes for Rowland's 
farm, good, by the chief baron, Price, Smith; Bury, 
contra. 


Eofter 


Eaſter Term, 5 Anne: 
April 12, A. D. 1706. 

In the Exchequer, 

Jobn Newte, Cle, — Plaintiff. 


Roger C bamb erlain, and Taue { Defendants 
F lympton, 8 


HE plaintiff was rector and incumbent of the 
portions of Pitt and Titcombe, in the borough 


and pariſh of T:verton, in the county of Devon; and 


was intitled, as ſuch, to tithes of corn, grain, wood, 


and all other great tithes. 


About the year 1693, the mayor and burgeſſes of 
Tiverton, erected a mill, for grinding malt by horſes, 
within one of the ſaid portions, and on 8 May 1699, 


they demiſed the ſame to the defendants for three 


years, from Midſummer then next, at the rent of 
thirty pounds per annum. 


The leſſees refubing to pay, or compound with 
the plaintiff, for any tithes in reſpe& of the malt 


ground at this mill, he in Michaelmas Term, 1704, 


exhibited his bill againſt them in the Court of Ex- 
cheguer, praying an account and ſatisfaction of ſuch 
tithes. The defendants by their anſwer inſiſted, 
that no tithes were due, 


On * 20 February, 1705, the cauſe was heard and 


_ debated, that all conſultations and denials of prohi- 


bitions were in point. 2 Rol. Rep. 84. 1 Brownl. 72. 


— 


Go On Apr, 12, 1706, according to Brown, 


Hz. 5 Bulfr. 


ol 


The tithe of 
corn, ground in 
an horſe malt 
mill, is a per- 
ſonal tithe, and 
due only, where 
it has been paid 
within forty 
years before; 
and not payable 
by the tenth toll 
diſh of the corn 
ground, but by a 
tenth part of the 
clear profits, 
over and above 
all incident 
charges. 

1 Brown. 157. 
5 45. 9 Vin. 
Abr. 39. pl. 5. 
1 Eq. Caſ. abr. 
366. pl. 3. 

Gr, & Rud. 
Law and Eq, 
338. pl. 6. 


9 Vin, Abr. 39. 
pl. 5. 

Lord Chief Baron 
Dodd's MS. 
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1 Brown, 157. 
pl. 45. 


Eaſter Term, 4 Anne. 


3 Bulftr. 212. 1 Rol. Abr. 656. 652. 2 Inft. 490. 


1 Rol. Abr. 405. 2 Inft. 622, Cr. Fac. 523, 524. 


Chief Baron, That a mil built on AV lands 


that were diſcharged ſhall pay tithes. Sed guære. And 
by Ettrick; where there is a m2dus for the land, or 
lands are diſcharged of tithes, a new mill erected on 
them, ſhall not pay tithes. 2 Int. 490. 1 Rol. 
Abr. 651. a. | | 


In the caſe of Hall againſt Hart, in B. R. Holt 
cited the caſe of Hughes 3 Lord Hereford, where, 
in Lord Hale's time, it was adjudged, that as to old 


mills, they may may preſcribe in non decimando. 


The court decreed that the defendants ſhould ac- 
count with, and ſatisfy, and pay unto the plaintiff, 
for the value of the tenth toll-diſh of all corn and 
grain, ground at the ſaid horſe malt mill, for the 
two firſt years, in the bill mentioned, viz, from the 
8th of May 1699, to the 8th of May un and 
ſhould alſo pay the coſts of the ſuit. 


This decree was reverſed on appeal. 
See the caſe of Chamberlain againſt Newte, under 


Hilary Term, 4 Anne. Chapman againſt Barlow, 
under Aae Tn 10 Geo, I. 


Trinity 


_ wa mm oe ß 2a 4 a9 


ed 


—_ 


nn Term, 5 Anne. * 
June 23, A. D. 1706. 


In the Exchequer. 


Samuel Gepe Clek,— Plaintiff. | 
John Pole, Eſquire, — Defendant. 


HE pariſh of Eckington, in the county of Derby, 

of which the plaintiff and his father had been 
rectors for upwards of ſixty years, conſiſts of a 
town called Killamar/h, and of four quarters, called 
by the names of Spinkill, Maſbrougb, Eckington and 
Troway ; and for time immemorial, there have been, 
within this pariſh, certain yearly moduſes, rates, or 
real compolitions, in lieu of tithe-hay, viz. twelve- 
pence an acre, for all low meadows, and eight-pence 
an acre, for all high meadows, (except in Troway 
quarter) for every year, that the ſame were reſpec- 
tively mowed for hay; and for Troway quarter ſeve- 
ral ſmall ſums for every farm, amounting to about 
one hundred and ten pounds. | 


The defendant being poſſeſſed of lands in the 
town of Killamarſh and in Spinkill quarter, the 
plaintiff, in Hilary Term, 1704, exhibited his bill 
againſt him in the court of Exchequer, for an ac- 
count, and ſatisfaction of tithe-hay in kind, to 
which the defendant, by his anſwer, inſiſted upon 
the ſaid antient moduſes of twelve-pence and eight- 
pence an acre, and that the ſame had- been paid time 
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Twelve-pence 
an acre for low 
meadows, and 
eight-pence an 
acre for high 
meadows, in lieu 
of tithe- hay, 
held to be good 
moduſes, 

1 Brown, 214. 
pl. 58. 

9 Vin. Abr. 18. 


pl. 47. 


out of mind, in lieu of tithe-hay, and ſo accepted _ 
by the plaintiff, and all his proveceiions, reQors of _ 


the ſaid pariſh. | ATE 2 
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1 Br. Ap. in 
Parl. 140. pl. 
47» 


Hilary Term, 5 Anne. 


The cauſe being at iſſue, ſeveral witneſſes were 
examined on both ſides, and being heard on the 23d 
of February, 1705 the court took time to conſider, 
till the 23d of June, 1706, when they declared, 
that the ſaid payment of twelve-pence and eight- 
pence an acre, were no moduſes, but temporary com- 
poſitions, and that tithe-hay ought to be paid in 
kind for theſe lands, for which the ſaid compoſitions 
were alledged to be payable, and therefore decreed 
the defendant to account with, and ſatisfy the Plain- 
tiff, for his tithe hay, with coſts. 


But this decree was reverſed, on appeal. 


See the caſe of Pole and 9 under Hilary 
Term, S's Anne. 


Hilary Term, 5 Anne. 
February 5, A. D. 1706. 
In the Houſe of Lords. 


John Harrington, Richard Mackrill, ? | 
and Jobn Ratcliff, Appellants. 
Thomas Herton, — _ Reſpondent; 


ROM the decree of the court of Exchequer, 
pronounced June 22, 1702, [ſee Horton and 
Harrington, under Trinity Term, 1 Anne, ] the de- 


fendants appealed, contending, that an iſſue ought 
firſt to have been directed, to try whether tithe hay 
in kind was, of right, due or payable within the 
pariſn. That the reſpondent's father, for twenty 
years and upwards, and Sir Hugh Smith and his an- 
ceſtors, for above one hundred years before, received 
tithe-corn, and all other tithes in the pariſh ; but 

ENS, ot 


— 


Hilary Term, 5 Anne: 
forgot, for all that time, to aſk for ſo valuable a 
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part, as the tithe of hay; which, if it had been 


really due, ſeemed very improbable, and ſcarce to be 
credited, And though many debts at law are loſt by 


length of time, and a demand is, in moft caſes, ne= 


ceſſary to preſerve the right to a duty; yet, the only 
foundation .of this decree. in equity, was the length 
of time, without any demand, ſo that the laches of 
the reſpondent's anceſtor, which ought to be for the 
advantage of the appellants, turned out to ivr ma- 
nifeſt prejudice. 


On the other ſide, it was inſiſted, that tithes in 


kind are due of common right; and that there was 


no proof in the cauſe ſufficient to ſupport the ma- 
duſes, as laid in the anſwer; for tithes in kind were 


proyed to be paid for ſome of the lands, alledged to 


be covered by theſe moduſes, and as to the other 
farms, the cuſtomary payments were proved to be 
different from thoſe mentioned in the anſwer; and 
ſome of the lands were deſtitute even of the pre- 
tence of a modus. And, as to the objection, that 
there ought to have been a trial at law, it was an- 
ſwered, that the court of equity does not ſend any 
fact to be tried at law, but where it is rendered 
doubtful by a contrariety of evidence; but, as the 
appellants had wholly failed in proving their moduſes, 
there was no foundation to ſend any one of them to 
ſuch a way. 


| But, after hearing counſel on this appeal, it was 
ordered and adjudged, that the decree complained of 


be tried in the proper county, at the next ſummer 
aſſizes; whether the ſeveral moduſes inſiſted on by the 
now appellants, in their anſwer in the court below, 


have 


Decree reverſed. 
Lords Journ. 


? vol. 18. p. 227« 


ſhould be fo far reverſed, as, the ſeveral iſſues ſhould 
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9 Vin. Abr. 39s 


Parl. 157. pl. 
_ - 


2 & 3 Edw. VI. 


chap. 13. 


Hilary Term, 5 Anne. 


"BAY been time out of mind paid, and payable, for 


and in lieu of tithe-hay in kind, and that the court 


of Exchequer ſhould proceed upon the iſſues directed 
as ſhould be juſt: And, if any difference ſhould 
ariſe between the parties in ſettling the iſſues, it was 
ordered, that they ſhould apply to Mr. Baron Price, 
to ſettle the iſſues ſo to be tried, TOR 


For the caſe and the original decree in this cauſe; 
ſee Horton and Harrington, under T; * Term, 
1 Anne. 


Hilary Term, 5 Anne. 
February 17 * A. D. 1706. 
In the Houſe of Lords. 
Roger Chamberlain and Francis 0 Appellants. 


Plympton, 
John Newte, Clerk, Reſpondent. 


HE defendants in the 3 e to the 
Houſe of Lords; becauſe, 


1. The tithe of an horſe-mill is a perſonal tithe, 


for there is no natural encreaſe from it, but only a 


profit ariſing from the invention of a machine, and 
the labour of a man and horſe; and if it is perſonal, 


the ſame can only be for the tenth of the neat profit, 
deducting all charges. 


2. If a perſonal tithe be due for ſuch mill, it is 
only due where perſonal tithes have been by cuſtom 
paid for forty years before the ſtatute of 2 & 3 


Ed. VI. chap. 13. 


— 


* Feb. 20. according to Gr. & Rud. of Law and Eq. 338. pl. 6. 
2 . 3. Though 


bu 


an 


tin 


< © & =D 
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3. Though the appellants only took two - pence a 
buſhel for grinding, yet the reſpondent did not prove 
any cuſtom, nor the value of the tenth toll diſh, nor 
any other toll to be taken by the appellants. 

„ | | 

4. That the tenth toll diſh would be more ſome- 
times than the whole proprietor's gains, conſidering 
the expence of erecting and repairing this mill, 


— 


5. That the corn will pay tithe twice, for that 
moſt of the corn that was ſo ground, was grown 
within the ſame pariſh, and ſo the tenth paid to 
the reſpondent in the field; and if any was ground 
that grew elſewhere, the ſame did in like manner pay 
the tenth, to the incumbent, where it ew. 


6. This decree will introduce a new ſort of tithe, 
and will affect a great many people in London, where 
there are many ſuch mills, and ſome thouſands of 
them are in other parts of the kingdom; and if this 
decree be affirmed, they muſt all pay tithes. 


On the reſpondent's part, it was inſiſted, 


1. That tithes were due both by the canon and 
ſtatute law, for new-erected mills; that tithes were 
by the canons due for all mills; and by Articuli Cleri, 
chap. 5. for new- erected mills, which expreſsly pro- Ati. Cir: 
vides, that no prohibition ſhall lie in ſuch a caſe. 

2. That there had been from time to time ſeveral 
reſolutions and decrees for tithes of mills. 


3- That the reſt of the mills within the reſpon- 
dent's portions, had all along paid, and did ſtill pay 
: tithes 
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Hilary Term, 5 Anne. 


tithes for the ſame; and every modus for a mill 
proves tithes to be due, if they were not diſcharged 


by ſuch modus. 


4. That it was a predial tithe, and the tenth toll- 


diſh payable for the ſame; and ſo was both the ca- 


non, cuſtom, and uſage of this kingdom, 

5. That this was not a double tithe, for it was 
paid by different perſons, and for different purpoſes ; 
viz. in the firſt caſe, by the owner of the corn; and 
in the ſecond caſe, by the owner of the mill. 


This caſe was heard at the bar of the Houſe of 
Lords, Monday 20 January, 1706-7, and upon ſome 
debate in the Houſe, the conſideration, if tithes 


predial, mixt or perſonal, were due for ſuch a mill, 


and if any due, in what manner payable, was re- 
ferred to the judges; who, after ſevera] adjourn- 
ments, attended in the Houſe on 17 February follow- 


ing, and all the judges of the King's Bench and 


Common Pleas (except Juſtice Powell) were of opinion 
unanimouſly, that the tithes due for a new- erected 
malt-mill was a perſonal tithe only; and Chief Juſ- 
tice Holt, and Chief Juſtice Trevor, that there was 
no tithe due at all for ſuch mill, becauſe a perſonal 
tithe was due only, where it had been paid within 


forty years before, according to the ſtatute of 2 & 3 


Edw. VI. chav. 13. ſect. 7. upon which the lords 
reverſed the decree of the Exchequer, but ordered, 
that Mr. Newte ſhould be paid the tenth part of the 
profits, &c. deducting all charges and expences, as 
reparations, &c. and that the appellants ſhould ac- 
count with him in the court of Exchequer for theſe 


profits, &c. 


Monday, 


Hilary Term, 5 Anne, 


Monday, 17 February, 1706. 


Upon due conſideration of what was offered by 
counſel, and upon hearing the judges, it was ordered 
and adjudged that the decree complained of, ſhould 
be reverſed, and that the plaintiff in the court be- 
low, John Newte (the now reſpondent) ſhould reco- 
yer his tithes of the ſaid mill, in the nature of per- 
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1 Br. Ap. in 
arl. 157. 


pl. 45. 


9 Vin. Abr. 40. 
18 vol. of the 
Lords Journals, 
244 


ſonal tithe only; that is to ſay, the tenth part of the 


clear profits ariſing from corn ground in the ſaid 


mill, over and above all incident charges; and to 


that end, an account was to be taken of the profits 
of the ſaid mill and charges for the time paſt, within 
the time of the plaintiff John Newte's bill in the 


Exchequer, and fince ; and that the ſaid tithes ſhould 


ſo continue to be paid for the future; and it was 
ordered that the ſaid court of Exchequer ſhould cauſe 
the ſaid account to be taken, and what ſhould be 
found due thereon, paid accordingly. 


N. B. Dodd was of opinion with the Judges of 
B. R. and C. B. and in judgment againſt his own 
client. 


For the caſe and the original decree, ſee Newte 
and Chamberlain, under Eaſter Term, 3 Anne; 
and ſee Chapman againſt Barlow, under Micba- 
elmas Term, 10 Geo. I. 


nm Michaelmas 


Lord Ch. Bar. 
Dodd's MSS. 
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Fraudulent man- 
- ner of tithing, 


diſt inguiſhed 


from an unequal 


manner. 
Chief Baron 
Dodd's MISS, 


Michaelmas Term, 5 Anne, 
A. D. 1706. 


In the "IT PUR 


Pemberton againſt Beckwith. 


ON a tithe bill it appeared, that the de- 
fendant had ſhorne his ſheep, and laid the 
wool up in an heap, and ſet eight fleeces for the 
plaintiff; and when his tithe-gatherer came, told 


| him, there was the tithe, but would not let him ei- 


ther break up or tell the heap, and the man took 
them, but ſaid he took them in part, and that they 
were not his maſter's full due; alſo, as to the lambs, 
the defendant had a field in another pariſh, and took 
out ſome lambs for that, and, then the reſt: were 
tithed ; but the defendant took out two, and bid the 
parſon's man take out a third, for his tenth lamb ; 


but he infiſted he ought to take a ſecond, yet he took 


a third, but ſaid it was not right, and. * en 
would ſue. | 

Upon the hearing, the court decreed for the; plain- 
tiff, and that the wool and lamb ſo taken ſhould go 
but in part, and be allowed upon the account as part 
only, and is not like the caſe where corn is tithed 
unequally, and the tithe taken; there the parſon 
ſhall be bound, and cannot afterwards falſify, or take 
only in part. Quære the diverſity, but ſo aſſerted 
by the chief baron meſt vehemently. 


Hilary 


©”. tt oT»® 


\ 5 ö | | | | 8 [ 111 — 
Hilary Term, 5 Anne. x 
March 10, A. D. 1706. 


In the Houſe of Lge 


John pol, Eſquire, Ae 
Samuel Gardiner, E anne 


ROM this decree the defendant appealed ; in- Done 
| fiſting, that the moduſes were good in law, hav- Parl. 2 14. pl. 58. 
ing been inviolably obſerved, and being fixed and A TR 
| certain, and what might be permanent; that there 6 
% ot any rule in law to ſtint or limit the value of 
es, they were all originally contracts proceeding 
Nr compoſition real, which were frequently made 
till the ſtatute 13 Elix. chap. 20. which was above 
350 years after the time of Richard I. That the 
owner of the pariſh might have endowed a church | 1 
with more than the value of the tithes, if he had 9 Ul 
thought fit, or might have contracted for twenty 
times leſs than the value; and in this, and moſt 
other caſes, an inviolable uſage is the ſole evidence 
of right, when by length of time, no account of the 
reaſon, or beginning of the uſage, can be given ; —_ 
and therefore it is called a preſcription, That the 1 
reaſon given for making this decree, was, that the 6 
moduſes in queſtion were too great, or near the value | 
of the tithe in kind, for that in the time of King 1 
Richard I. which was accounted the time of memo- Time of me- 1 
ry, twelve-pence or eight-pence might be the value 
of the inheritance of an acre of meadow ; but, ac- 
cording to this reaſoning, a farthing an acre would | 
ſcarce be adjudged a good modus; although there 1 | 
were late judgments of the court of Exchequer, | 1 
which confirmed four- pence an acre for marſh land, 
in Kent, and ſome which allowed ſix-pence an acre, 


in 


8. 
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Hilary Term, 5 Anne. 


- 


in other places. That it was evident, both from the 


reaſon and the uſage of the Alienation Office, that, 
in ancient times, meadow. lands were of much greater 
value than of late years, which was owing 'to the 
modern invention of improving other lands, fo as to 
bear hay : that moſt parſons quarrelled with a modus 
of twelve-pence or fix-pence for a farm of twenty 
or thirty pounds per ann. and by the unwarineſs of 
ignorant tenants, in making ſmall alterations, got 
them fet aſide; ſo that within few years paſt, more 
moduſes had. been broken than for many ages before, 


while very few had been complained of, which were 


half, or near the value of the tithe; but if thi 
cree ſtood, ſeveral hundreds of the pariſhes wow 
unhinged in all their inviolable moduſes, and m 1 ner 
of tithing, and a multiplicity of ſuits and endleſs 


confuſion would be created throughout: the kingdom. 


On the other ſide it was contended, that the tithe 
. of . . 
hay in kind is to be paid to every rector, of common 


right, unleſs ſome ancient modus be payable in lieu 


thereof; but that the ſums pretended to be moduſes 
in this caſe, could only be temporary agreements or 
* compoſitions, by reaſon of their largeneſs; for, in 
ancient times, when moduſes were inttoduced, the 
ſums of twelve · pence and eight- pence were of much 


greater value than the hay of a whole acre. That 


there were ſeveral inſtances in proof in. this cauſe, 
both in the time of the reſpondent and his predeceſ- 
ſors, when ſometimes the pariſhioners had refuſed to 
pay, and at other times the incumbent had refuſed to 
receive, theſe ſums of twelve-pence and eight- pence 
an acre; and, at all thoſe times, tithe hay had been 
paid in kind; that in all the neighbouring pariſhes, 
the rectors uſually compounded with their pa- 
ee for the tithe hay, at the like rates of 


© 5 twelve- 


ne 8 wb — = > 


— | 


8 Hilary Term, 5 Anne. 
twelve - pence and eight - pence an aere, yet they had 
the tithe hay paid them in kind, whenever they 


thought fit, without any pretence; that theſe pay- 


ments were moduſes, That, conſidering ſo ſmall a 
ſum as eleven ſhillings was paid for tithe hay of 
Troway quarter, containing one hundred acres, and 
ſo great ſums as twelve-pence and eight pence for 
every acre of the other quarter of the pariſh, no 
other reaſon could be given for the difference, but 
that one was an ancient medus, and the other a later 
9 . ; 


But 5 bearing counſel on that appeal, it was or⸗ 
dered and adjudzed, that the decree ſhould be re- 


verſed ; it appearing to their Lordſhips, that the ap- 


pellant had proved the moduſes inſiſted on by his an- 


ſwer; and that the reſpondent's bill in the court of 


Exchequer ſhould ſtand diſmiſſed, but without pay- 


ing any coſts to the appellant; his ſolicitor” and 


agent conſenting, at the bar of the houſe, to waive 
yy 7 | 


- * 


Fer the eaſe and original derber i in this cauſe, ſee 


Gardiner and n under Trinity Is 4 Anne. 


- 


n 
_ - 


Eaſter Term, 7 Anne. 
May 26, A. D. 1708. 
In the Exchequer. 


Sir Edward Ward, Lord Chief Baron. 
Sir Thomas Bury. | 
Sir Robert Price. 

Sir Salatbiel Lovell. 


Sir James Mountague, Attorney General. 
Sir Peter King, Recorder of London. 


Lloyd againſt Green. 


Court would not TY I LL for tithe, for part of the time as executor 
allow the re- 
covery of tithe againſt the defendant, as adminiſtrator, for part 


for the time of the time; (vix. twenty years in all) but in his own 
clearly made | 


out, and accord- right, for eight or nine years, againſt the defendant, 

8 in his own right, for that time, for the tithe of Non- 

. ſuch park; and the plaintiff's bills had been eſtabliſh- 
s MSS, 

ed on two trials at law; nevertheleſs the court would 

not decree an ieee forthe whole time; and then 

the plaintiff's counſel waived the time ſued for, as 

executor, againſt the defendant, as adminiſtrator, 

and prayed a decree for his own time ; but the chief 

baron would not do it, but only for four years; but 

guære by Dodd; for it ſeems very ſtrange to him, 

when it was agreed five or ſix years were as plain for 

the plaintiff, as the four years before the bill ; but 

the chief baron would not be contradifted, and the 


reſt of the court ſaid little or nothing. 


: Note; no tithes had been before paid ; but it had 
been diſparked about twenty or twenty five years; 


and the chief baron ſaid, if he ſtood ſtill, and would 
a | let 


Trinity Term, 7 Anne. 


jet it run ſo long, he ſhould account for four years 
only. Quære, by what law or ſtatute of limitations; 
and why four years, more than three or five: Dodd 


115 


never obſerved ſuch a decree before; therefore guære. 


See the caſes of Marſton againſt Claypole, ads 
Eaſter Term. Quilter againſt Muſſendine, under 
Trinity Term, 12 Geo, I. 


a. 


Trinity Term, 7 Anne, 
Juy 21. A. D. 1708. 


In the Exchequer 


gane Criſp, Clerk, 


Henry Mickleburgb, 
K e being a large open and unincloſed 
common, of about three hundred acres, called 
| Micklefenn, lying between and extending itſelf into 
the ſeveral pariſhes of Kirby-cane, Stockton, Gelſton, 
Ellingbam, and other towns in the county of Nor- 
Falk, the inhabitants of the ſeveral pariſhes, bordering 
upon this common, had, for time immemorial, and in 


Plaintiff, 
Defendant. 


order to prevent multiplicity of ſuits, permitted a ſort 


of inter- commoning between one another, upon all 
parts of it; and accordingly their cattle were driven 
and fed thereon promiſcuouſly, 


This right of common, was deemed to belong to 
the reſpective farms, in each town, and taken to be 
part of thoſe farms; and the owner of the cattle ſo 
fed, always paid the tithes thereof to the parſon. of 

that pariſh, in which their farms were ſituated ; and 
; thei tithes, of conſequence, became larger, by reaſon 


ka of 


A large common 
extencsirlelf 
into ſeveral pa- 
riſnes, and by 
cuſtom, the 
cwners of cattle, 
fed upon the 
common, pay 
tithes of ſuch 
feeding to the 
parſon of the 
pariſh, where 
they reſpectively 
I. ve, and not to 
the par ſon of 
that pariſh, in 
which the cattle 
occaſionally feed; 


held to be a good 


cuſtom. 

1 Brown, 278. 
pl. 72 

9 Vin. Abr. 43. 


pl. 6. 

Gr. and Rud. 
Law and Eg, 
338. pl. 7. 


Il 


6 


fenn, which lay in the ſaid pariſh of Ellingham, 


Trinity Term, 7 Anne. 


of the right or privilege of feeding upon this com- 


. mon. 


The defendant rented one farm in the pariſh of 


EKirby- cane, and another in the pariſh of Stockton; and 


he conſtantly paid his full tithes; to the reſpective 
rectors of thoſe pariſhes, without any abatement, in 
reſpect of his feeding his cattle upon the ſaid com- 
mon. The defendant alſo occupied five acres of 
meadow, in the pariſh of Ellingbam; for which there 
was payable a modus of twopence an acre ; and which 
had accordingly been paid, or tendered to the plain- 
tiff, as rector of that pariſh, 


But in Eaſter Term 1707, the plaintiff thought 


proper to exhibit his bill in the court of Exchequer, 
againſt the defendant, for tithe berbage of this 


meadow ground; and alſo, for the tithe of the feed of 


his cattle on the ſaid common, called Michlefenn ; ſug- 


geſting, that he the plaintiff was well intitled to thoſe | 
tithes. To this bill the defendant put in an anſwer, 


and thereby inſiſted on the modus of twopence an acre 
for the meadow ground, which he was ready to pay; 
but as to the other demand, he ſtated, that the inha- 
bitants of the reſpective pariſhes adjoining to the com- 


mon had, time out of mind, paid tithe for their cattle 


fed thereon, to the incumbent- of the pariſh, where 
the owner of ſuch cattle lived; and where, in the 
winter ſeaſon, they were kept; that he had paid tithe 
for his cattle fed upon the ſaid common, to the in- 


cumbent of Kirby- cane, in which pariſh he lived; and 
to the rector of Stoctton, where his other farm lay; 


and that he had two parcels of dele land in Gelſton 
common, where he had a right to feed cattle, and cut 


alders; but could not come at thoſe lands, without 


driving over that part of the common, called Micßle- 


On 


- 


Hilary Term, 7 Anne. 
On the 21 Ju 1709, the cauſe was heard; when 


the court was pleaſed to decree, that the deſendant 
ſhould account for the tithes of his cattle fed upon 


that part of A{ikefenn common, which lay in the pa- 
riſh of Z/lingham ; and alſo for the madus of two- 
pence an acre, for his meadow land, in that pariſh ; 
there being proof, that the cattle were driven upon 
that part of the. common that lay in E. 


This decree was reverſed on appeal. See the 
next caſe, | 


\ Hilary Term, 7 Anne. 
February 10, A. D. 1 


In the Houſe of Lords. 


Hwy Mickleburgh, — Appellant. 
Samuel Criſp, Clerk, — Reſpondent. 


ROM the decree pronounced by the court of 
Exchequer, in this cauſe, Fuly 21, 1709, [which 
ſee in Criſp and Mickleburgh, under laſt Term] p 
the defendant appealed z inſiſting, that tithes had 
never been paid, nor were any due to the reſpon- 
dent, as rector of Ellingham ; for the appellant's cattle 


fed upon that part of the common, called Micklefenn, 


which lay in the ſaid pariſh ; and therefore, the ap- 
pellant ought not to have been decreed to account for 


ſuch. tithes ; for in that caſe, he would pay his tithes 


twice over; and ſuch payment would create perpetual 
ſuits. and controverſies, as well between the par- 
ſons, as the pariſhioners of the ſaid ſeveral pariſhes ; 
and as to the madus of twopence an acre, the appel- 
lant never conteſted, or denied payment of it; but on 
the contrary, WAS always ready and viling to pay 

ky -: itz 
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Gr, and Rad. 
Law and Eq. 


338. pl. 7. 


1 Br. Ap. in 
Parl. 278. pl. 72. 
9 oy Abr. 43. 


55 8 Rud. of 


Law and Eq. 338. 


pl. 7. 
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Decree reverſed. 
Journals, 
19 vol. 63. 


Gr. and Rud, 
Law and Eq. 


338. pl. 7. 


Hilary Term, 7 Anne: 


it; and, that, therefore, in this reſpect, the bin 
8 Ras to have been diſmiſſed, with coſts, 


To this it was anſwered, that the appellant's cattle, 
for which the tithes were decreed, were dry barren 
and unprofitable cattle; and not by law titheable to 
the miniſter of the pariſh, where the owner lived, for 
the time they were fed in the reſpondent's pariſh ; 
but to the reſpondent, as miniſter of the pariſh where 
they were fed ; and therefore the ſuggeſtion of paying 
double tithes, was groundleſs. That if the reſpon- 


dent ſhould not have rithes, for the feed of theſe 


cattle, upon the lands, within his pariſh; the herb- 
age of all the paſture land therein, might be eaten 
by the cattle of ſtrangers, without his receiving any 


ſatisfaction for the ſame ; and there would be a non 


decimando for the feed of the appellant's cattle, during 
the time they were fed in the reſpondent's pariſh ; 


| becauſe, for that time, the miniſter of the pariſh, 


where the appellant lived, could have no pretence of 
right to ſuch tithes, 


But after hearing counſel on this appeal, the queſ- 
tion was put, whether the decree ſhould be reverſed. 


And being reſolved in the affirmative, it was ordered 


and adjudged, that the decree of the court of Ex- 


chequer, in the appeal complained of ſhould be re- 


verſed ; becauſe the cuſtom, that every farmer ſhould 
pay tithes to the rector, where he lived, was good, 


there being no incloſure, and that the plaintiff's bill 


in the court of Exchequer ſhould be diſmiſſed, with- 
out prejudice to his right to the modus of two-pence 
an acre, for the five acres of land in Ellingbam. 


See the caſe and original decree, in Criſp and 
Aickleburgh, under Trinity Term, 7 Anne. 


 Michaelmas 


J!... a oe. a 


| Michaelnas Term, 8 Anne. 
* D. 1709. 


In the Exchequer. | 


Wright azainft Elgerton. 


HE plaintiff, vicar of Stepney, brought bis bill 

for ſmall tithes. Reſolved, That he generally 
having taken the tithe of turnips fowed, but not 
thoſe ſowed after the corn reaped, nor thoſe paid to 
any parſon, that the plaintiff ſhall not have them; 
and cited the cafe of Berry and Bridges, where de- 
creed accordingly ; but Price contra; and that it 
ſhall be intended, he was endowed of the whole, and 
not a partial endowment. 


Hilary Term, 10 Anne. 
. 


In the Exchequer. 


Mathew Nicholas, Clerk, Vicar of 5 Plaintifl. 
Shalford, — 
Elliot, a farmer of the great tithes, Defendant. 


The ſame again Auſten. 


MATTHEW NICHOLAS, clerk, vicarof 
Shalford, preferred his bill in this court, againſt 


the defendant Elliot, the farmer of the impropriate 


rectory, (among other things) for the tithes of peaſe 
and beans ; 3 and alſo preferred his bill in the ſame. 
I 4 | court 


Tithe not to be 
paid of turnips, 
after the corn 
reaped. 

Chief Baron 


Dodds MSS, 


Farmer and im- 


propriat or, de- 
creed to pay 
the tithes of 


to the vicar. 
Bend, 19. pl. 24> 


beans and peaſe, 


2 — 
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ſhilling in the 
pound, yearly, 
in lieu of all 
ſmall tithes, 
void for uncer- 
tainty. 

Chiet Baron 


Deadd's MS3. 


Modus of one 


Trinity Term, 11 Anne. 
court afterwards, againſt Auſten the defendant in the 
other cauſe, the impropriator z and had a decree for 
the ſame, though it was inſiſted by the defendants, 
that the vicar was only intitled to the tithes of peas 
and beans ſet and planted in rows and -ranks, that 
have been hoed and weeded with the land, where 
the ground has been turned with the ſpade, as well 
in open fields, as in gardens ; but not where they 


have been ſet in rows and ranks, and hoed and weed- | 
ed with the hand, where the ground ** been turned 
voy with the W 5 


Lee theſe ai adller Trinity Term, 2 Geo. 1. 
Hilary Term, 3 Geo. I. and Gumley againſt Burt, 
under Trinity Tug 10 Geo. J. 


Trinity Term, . II Ate, 
July 2. A. D. 1712, 


In the Exchequer 


Boba againſt Lee, 


L A IN T I F F vicar of Lyd, in the county of 
Kent, brought | his bill for ſmall tithes ; the de- 
feridint inſiſted on A modus, vi viz. that the occupiers of 
marſh meadow or paſture lands, have uſed and 


ought to pay yearly, for al? their marſh, meadow, 


and/paſture lands, by them occupied, to the vicar, in 
lieu and ſatisfaction of the tithe of hay, lambs, wool, 


calves colts, pigs, eggs, honey, wax, fruit, agiſtment, 
and all other ſmal] tithes, ariſing on their ſaid lands, 
the yearly rate or ſum of one e thillipg in the pound; 


and 


s 


Michaelmas Term, 11 Anne. 


and ſo in propoition for every greater or leſs ſum 
than a pound, according to the yearly value of ſuch 
lands, as are rented or let at a full or rack rent, 
without fine; and on a caſe ſtated, it was reſolved, 


That it was a void modus for the uncertainty, FR” 
impoſſibility of the parſon knowing the value without 
annual and conftant ſuits. See 11 Rep. 16. Hob. 11. 
3 Med. 73. Cre. Car. or Eliz. 621. 671. 2 Leon. 117. 
2 Keb. 280. 318. Latch. 210. Sid. 49. 3 Mod. 132. 
Godolph. Rep. 425. Hob. 602. Leon. 127. 


See the caſe of Harriſon ind Sharp, under Ta 
nity Term, 10 Geo, 1. 


, 


Michaelmas Term, 11 Anne. 
December 10, A. D. 1712. 
In the Exchequer, 59 
At Gerjeani's Inn Hall, Chancery Late. 
Smith againſt 8 


* a man depaſtures unprofitable cattle in his 
ground, he ſhall pay tithes in proportion to the 
number of the cattle, and the value of the land, ge- 
nerally at the rate of two ſhillings in the pound; 
and the ſame proportion is to be obſerved, if they are 
travelling cattle, that come and go ſucceſlively. 
Cattle fed upon meadow ground after it is mowed, 
hall not pay tithe, unleſs by cuſtom, 


Hee the caſe of Guilbert againſt Everly, under 
Hilary Term, 6 Car. II. Holbeech againſt had - 
cache, under Eafter Term, 13 Car. II. 1 


Trinity 


Ho tithe for 


depaſturing un- 
profitable cattle 
is to be paid, 

and at what rate, 
Bunb, 1. pl. 1. 


Cattle fed upon 


"meadow ground, 


after mowed, 


pay no tithe, 
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122 Sn 1 2 
Trinity Term, 12 Anne. 
A. D. 1713. 


In the Exchequer. 


Sir Edward Ward, Lord Chief Baron. 
Sir Thomas Bury, 

Sir Robert Price, 

Sir Villiam Banniſter. 


Sir Simon Harcourt, Attorney General. 
Sir Peter King, Recorder of London. 


Bean, Vicar of Lydd in Kent. 


One Gilling in HE defendant inſiſted on a cuſtom to pay 


„ N one ſhilling in the pound, according to the 


a void modus. rent, when their land was let to the full value ; af- 
3 Burn Eccleſ. 


Law, 408. ter a full debate on both ſides, it was decreed to be a 
void modus. 
See. Shapter againſt Mitchell under Term, 
2 Geo. 1. . 


Trinity Term, 12 Anne. 


A. D. 1713. 
In the Exchequer. 
Jon Turner, Clerk, — Plaintiff 
William Smith, George 7 and 
Francis Weſton, I Defendants, 


EFORE, and at the * of the diffolution 
of monaſteries, the abbot of Coverham in the 
county of York, was ſeiſed in the right of his abbey, 
of the rectory and pariſh church of Coverham, and 


all the glebe-lands, tithes, oblations, obventions, 


and other profits, thereunto belonging ; and upon the 
diſſolution, King Henry the Eighth, by virtue of the 
ſtatute in that caſe made, became ſeiſed, in right of 
his. crown, of the ſaid abbey and rectory, and all 
other the rights and poſſeſſions thereof, 


Queen Elizabeth, by letters patent, undet the 
great ſeal, dated the 19th of June, in the fourth year 
of her reign, granted to Thomas Allen and Thomas 


Freeman, and their heirs, the ſaid rectory, and all 


houſes, buildings, barns, glebe-lands, tithes, obla- 
tions, obventions, profits, commodities, and appur- 
tenances whatſoever, thereunto belonging ; excepting 
and reſerving only to her majeſty, her heirs and ſuc- 
ceſſors, the advowſon of the church of Coverham, to 
hold of her ſaid majeſty, her heirs and ſucceſſors, as 
of her manor of Eaſt Greenwich, in the county of 
Kent, by fealty only, i in free ſoccage, and not in ee 


| Lincs the diſtolotion of this abbey, no tithe, either 
great or ſmall, — within the pariſh of Cover ham, 


Were 


The tithe of 2 
rectory, which 
belonged to a 
diſſolved abbey, 
was granted, by 
the crown, to A, 


the parſon files 


his di'l againſt 


the occupiers, 
ſor an account 


of tithes, and 
they ſet up mo- 
duſſes paid to the 
grantee of the 
crown, bill dif- 
miſſed, 

1 Brown. 547. 
pl. 125. 

9 Vin. Abr. 55. 
pl. 14. 

31 Hen. VIII. 
chap. 13 


T 
is 
li 
* 
|. 
1 * 
. 
thy 
15 
0 
2 
* 
N 
.Þ 
\ F ” 
. 
if: 
ſts 
» 4 
l "#7 
{1 
fy 
ir 
” 
U 
57 
1 
ö 
6 
15 
7 
" 
4 
Fe) 
4 


— 1 
<a — 


124 


* 


Trinily Term, 12 Anne. 


were ever paid to any incumbent of that pariſh, but 
were conſtantly accounted for to the crown, or its 


| Farmers or leſſees, until the above grant by Queen 


Elizabeth; and afterwards, the tithes were anſwered 
to the grantees, of thoſe claiming under them, and 
ſuch owners of the rectory, had uſually paid the mi- 


niſter, for the time being, who had officiated, 1 


curate of the pariſh, a ſtipend of eight pounds per 
annum and which by other charitable donations was 
augmented to twenty pounds per anuum. 


In the year 1708, the plaintiff was preſented by 
Queen Anne to this rectory and vicarage; and in- 
ducted thereto accordingly; but ſoon afterwards, 
pretending, to be intitled to all the tithes of the pariſh 


he ſummoned the defendants and fome other of the 


inhabitants, before two neighbouring juſtices of the 
peace, for the north riding of the ſaid county of 
York, in order to recover certain ſpecies of ſmall 
tithes, but meeting with no ſucceſs or encourage- 
ment in this mode of proſecution, he brought his 
action at law againſt one Fohn Geldart, an inhabit- 
ant of the pariſh, for not ſetting out his tithes ; and 
which action being tried at York Summer Aſſizes, 
1712, the judge, on producing an authentic copy of 
the above grant, was fully ſatisfied, that the plain- 
tiff had no title to the ſaid tithes, but that the ſame 


belonged to thoſe claiming under that grant; and 


thereupon the plaintiff was non-ſuited, 


But ſtill perſiſting in his claim, he in 1ichaelmas 


Term following exhibits his bill in the court of Ex- 


cheguer, againſt the reſpondent and others, for an 


account, and ſatisfaction of their tithes; to which 
bill, they, by their a infiſted upon ſeveral 
moduſſes, 
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Michaelmis Ter m, 12 A nne. | 1 
2 which they had all along paid te the own- 
er of the ſaid rectoryʒ and that what tithes had be- 
come due for any other lands, held by them reſpec- 
tively, within the ſaid pariſh, had been paid and 


ſatisfied, or compounded for, to the ſaid owners, or 
their ey, to rand the ſame of "ou en 
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On tbe bade of this cauſe in 7 ranity Term 
1714, the court ordered the plaintiffs bill to ffand 
difmiſſed, but without coſts, in reſpe&-of his being 
a a ; and, upon appeal, this decree was affirm- 

ed; which ſee under Eaſter Term, 2 Geo. I. 


 Michaelmas 1 12 2 Anne, 
A. D. 1713. 5 
In Chancery. | 
Somos Baron Ergee Lord Chancellor. 
Sir John Trevor, Maſter of the Rolls. | 
kale, Raymond, Solicitor General. 


LO! i | Reſße againſt Harding. 


IL /L for a diſcovery of tithes of furze and _ Tithe is payable 
for furze, made 


that he Tort upon the te ef is not titheable; bold, bur nor 


for fur ze burnt, 


and alſo that under wood and furze generally are not or uy upon the 
premiſes, 


ticheable in that pariſh, Cc. N 8 Vin. Abr. 591. 
pl. 31. 


Plaintiff e that no tithes are due for under- 
wood or furze ſpent upon the premiſes, but inſiſts 
upon tithes of furze made into faggots, and ſold by 
; 1 — 2 | : ; | 5 f | g the 
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Term, 2 Geo. J. 


the defendant; that underwood or furze ſpent for 


firing or fencing of the premiſes is not titheable, but 


A modus void for 
uncertainty. 

3 Burn's Eccleſ. 
Law, 408. 


under wood or furze ſold is titheable, cites door, go. 


In the proofs of the cauſe, there was ſome evi- 
dence of one penny a year paid, called ſmoak money, 
in lieu of tithes or of furze, but that not being in- 
ſiſted upon, by the anſwer, but a general non deciman- 
da for underwood and furze; Lord Chancellor Har- 
court decreed defendant to account for tithes of furze 
made-into faggots and ſold, but not for furze burnt 


or - uſed upon the premiſſes, and defendant to pay 
colts, 


Term, 2 Geo. I. A. D. 1715. 
In the Exchequer. 
Shapter, Vicar of Saint Goram, in Cornwall, 
againſt Mitchell. 8 


HE decree in Bean's caſe, [which ſee under 
Trinity Term, 12 Anne] was now cited, and 
allowed of for this reaſon, that the modus in queſtion 
expoſes the parſon to be greatly impoſed on, who 


cannot know what rent is reſerved, nor what fine is 


taken; and, as to the value of the land, that is fill 
more uncertain. 0 | 


Eaſter 


Jobn 7 urner, Clerk, * 


Eaſter Term, 2 Geo. I. 
In the Houſe of Lords. 


Appellant. 
William Smith; George Wray, and 3 Reſponde nts. 
Francis Watſon, | vw 


ROM the decree pronounced in this cauſe by 
the court of Exchequer, in Trinity Term, 12 
Anne, [which ſee] the plaintiff thought proper to 
appeal, inſiſting, that he was both rector and vicar 
of the pariſh of Coverham, and as ſuch was intitled, of 
common right, to all the tithes, both great and 
fat eg within the ſaid pariſh.” 


1 


On the other ſide it was contended that the appel- 


| lant was only a nominal rector of the pariſh, and 


therefore had no pretence of title to the ſaid tithes ; 


if 


neither had he, or any of his predeceſſors, ever re- 
ceived or enjoyed the ſame; nor did the appellant, 


in his ſaid appeal, aſſign any error in the ſaid de- 


crtee. 


E. 


' Accordingly, after hearing counſel on this appeal, 


it was ordered and adjudged, that the ſame ſhould be 
diſmiſſed, and that the diſmiſſion of the appellant's 


bill therein complained of, ſhould be 1 


Trinity 


1 Br. Ap. i 1 


Parl. ok 
pl. 12 


Decree affirmed, 
Lord's Journ, 
20. vol, 319. 
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Trinity Term, 2 Geo. I. 
Juby 14, A. D. 1715. 
In the Exchequer. ö 


Sir VET Dodd, Lord Chief Bon,, 
Sir Thomas Bury. 

. Sir Robert Price. 
: Sir James Montague 


Sir Edward Nortbey, POE General. ; 
| Nicholas Letchmere, Solicitor General. 
Sir William Thomſon, Recorder of London. 


Jobn Hod ſon, Leſlee of the Governors of Sir 
Jobn Hopkins's Hoſpiral, againſt Smith. 


t green, and 
1 of corn, grain, hay, fother, &c, in Willing, 
belong to the in the county of Kent. 
impropriator, 
and not unto the 
vicar. 


Lend Chief Baa The defendant ſowed tares, and cut ys green, 
ron Dodd's MSS. and uſed them as fother or hay amongſt his cattle, 


Tiches of tares, P LAINT IFF, as impropriator, demands tithes 


and inſiſted, that the tithe of hay, clover, and ſuch 


fother graſs, did belong, of right, to the vicar, 
> * 4 1 i . nn 


On June 23, the cauſe was heard, when it was 
adjourned over to the ſittings, and that in the mean 
time, the court would conſider, whether the tithes of 
tares, cut green for fother, did belong unto the 
plaintiff, or to the vicar. 


On Fuly 14, the court declared their opinion, that 
the tithes of defendant's tares, cut green, and uſed 


, for 


oY —ũ Be "}| wy 


DV rinity Term, 2 Geo. J. : 129 


for fother, did belong unto the plaintiff, who Was 

intitled to the corn tithes, and not unto the vicar, 

who was intitled to the hay tithe; and accordingly 0 
directed an account, which was afterwards W 

the report confirmed, and payment decreed. 


- . . — — 
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It was reſolved by three barons, againſt Price, that Tares, whether 
green or ripe, are 
tares, whether green or ripe, are a frag . and ee 


belonged to the rector. f © belong to the 
| 12 1 | x rector. 


See the caſe of Hayes nia but, unger Hiley ORs 


re 30 . II. 


In the beg. 
522 May 19, 1715. 


Matthew Nicholas, Clerk, vicar of a plainti if. : 
Shalford, . 

Robert Aaſten, Eſquire, and E.) 
beth Auſten, widow, impropria- 
tors of the rectory of Shalford, 
in the county of Surry, with the 
chapelry of Bramley, and Thomas 
Eames, Jobn Wilkins, and Ed. 
ward Elkins, tenants of the ſaid | 
ine nee ee * 
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Defendants. 


peaſe and beans, 


age of Shalford and chapelry of Bramley, and iet, drilled, ſou- 


thereby became entitled to all tithes, duties, and rg 2 


profits, belonging to the ſame. den-like manner 
- are ſmall tithes, 


and the uſe of a plough, inſtead of a pede, after a new improvement, makes no differences 


The defendants Robert wy Elizabeth Auſten, were = Fein. 31. 


„ P 
ſeiſed, in fee, o of the impropriation, and the great Cs. end Rud. of 


a | Law and Eq, 
K | tithes 338. pl, 8, 


J. 1703; the plaintiff was inducted into the vicar- The tithes of 
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Ti init Term, 2 Geo. I. 


tithes of corn, grain, and hay ; and the other de. 
fendants were their tenants. 


The plaintiff, as vicar, was endowed of all the 
ſmall tithes, and had for a long time received a com- 
poſition of three ſhillings and four-pence an acre, in 


lieu of the tithes of beans and peaſe, ſet and planted 


in rows and ranks, that had been hoed and weeded 
with the hand, where the ground had been turned 
up with the ſpade, although in the open fields; but 
where the beans and peaſe had been ſet in rows and 
ranks, and hoed and weeded with the hand, where 
the ground had been turned up only with the 
plough; the tithes of ſuch beans and peaſe had 
been gathered in kind, by the impropriator, or his 
farmers. id 


Until about thirty years before the commencement 
of this ſuit, the ground in the pariſh. was . uſually 
prepared for beans, peaſe and roots, with plough and 
ſpade together ; and, while this method continued, 
the impropriator never ſet up any right to theſe 
tithes, ſo that the ſame were enjoyed by the vicar; 
but the farmers and occupiers of ſome ſmall parcels 
of land (not conſiderable about twenty years ago) 
having contrived a tin or iron plate to be annexed to 
the plough, the uſe of the ſpade, was omitted ; and 
thereupon the i impropriators or their tenants firſt ſet 
up a pretence, that thereby the tithes of beans and 
peaſe became great tithes, and took the ſame accord- 


ingly. 


The plaintiff ſoon after brought another + bill in 
the ſame court, againſt the defendants, for the ſmall 


- . — 


I 'See the caſe of Nicholas and Auſten, under Hilary Term, 10 Anne, 


tithes 


WU 


_ 


PF few OG. gb ns "0 


7 rinity Term, 2 Geo. I. 
tithes ariſing from the glebe land, and to confirm the 
former decree ; but pending this ſuit, Elliot brought 


his action of trover againſt the plaintiff, for taking 


tithes of peaſe which were ſet in rows and ranks, 
and weeded and hoed upon ground turned up with 
the plough, and upon the trial of that action 


(wherein the yalue of the tithes being agreed on, 
the only queſtion was, whether the tithes belonged *' 
to the-impropriator or the ow, the plans in the | 


action bind a verdict. 


After this 1 the 5 * the 71 
came on to be heard, on the 19th of May, 1715; ; 


when the barogs having admitted their decree againſt 


Elliot to be read (though he was not party to this 


ſuit, nor were the defendants parties to that) and 


rejected the evidence, verdi& and judgment, in the 


action of trover; affirmed their former decree, and 
ordered the defendants to account with the plaintiff 
for he ſaid ſmall * tithes, 


See the cafe: of Nicholas againſt Elliot, under Hilary 
Term, 10 Anne, and of Auflen againſt Nicholas, 
under 2 en, 30 Geo. I. 


— 


» Becauſe they were matters renovant, and ſubject to n &c, 
Gr, and Rudy of Law and Eq, 338. pl. 8. N 


— 


9323233 
— — 


Rr rr - 
CURE IG boon 
rr — — 2 


Wo 
—— 


— 
2 1 EC 
a 7 - Pas Re 


— > — * — 4 = - 

— 4 2 r 
r 0 agg «1. Ser Pc NIE ESL -— + 
— Tg ge r 


OY LE: 
— By ods I _ 
70 2 — 


— Ä— 
Ya 
— —ñ——ä ! = ꝰ² vy 
« — — — 


— —— ee — 
r S 
„ 


— — £ 
Fo met co Een 
— —— 
Tr 0 
= — —— 
— ß. we ie 


——— — 
— 2 — . 
A 2 


— — ͤ . SAT, 
—— —— diate + 


—_—_ — = — — 


— 
. 0 — — 


— 


D na PEE 


EE, EIA 
— — 
— — — 
wen * W 
2 — — > - £1 
4 my dt > I 2 2 
— — cb. aw : - 
5 — ———ñ—L¾f — — —— - 
2 — — - > 2 a r 


. 
_—_— 4 


— 
—ů — 2 


EE EE 


I "CI — — > = 2 
* * — 223 — 
POCO IEG — — —e— 


. 


. r 
i 1 N 3 


o rr Iv I RI OPENS" D - — G 
Sar IT rr 33 F 3 3 — — 
: *** J II IO ES ̃ĩ m- 
— — — = E —— — r — — mh. 
—— a — —— — * - S- — A % 
ky 8 6 


132 | Dos RT IE 1 ? : 
_— Term, 2 Geo. I. oy 
January 31, A. D. 1715. 


In the Exchequer. 
| Underwood againſt Gibbon. "OY 


l I. was be by Bury and Mountague, TOA that 
2 28 the tithes for depaſturing unprofitable cattle ought 


ble cattle, to be to be paid by the occupier of the ground, and not 
paid by occupier 


of ground, and by the agiſtor. And by the lord chief baron, Bury, 
ee e and Price, againſt Mountague, that ſaddle-horſes ſhall 


tor, 


m—_ 3 pl. 3. pay no tithes, no more than cattle for the plough 
al 
aig eg and pale, or cattle killed for the uſe of a man's own 


e pdt family, in reſpe of the profit, that Lehe in ac- 


mby uſe, pay no crues to the parſon from theſe, 


| See. the caſe of Par againſt Wright, * ons, 
under Eaſter Term, 13 Car. II. Fiſher againſt 
Leman, under Michaelmas Term, 7 Geo. I. 


February PL A.D. 1715. 


In che Exchequer. 


At Serjeant's Inn, Fleet rect. 
Keddington againſt Bridgman. 


1 was held by Bury and Price, barons, that 2 
compoſition, by way of retainer by parol can be 
9 15 good only for one year, being by way of contract; 
but parol leaſe of but a leaſe of tithes even for one year, by way of 


porol compoſi - 
tion for tithes, 


tithes, void. 


Bun. 2. pl. 2. parol, would be void. Mountague, baron, ſeemed to 
be of opinion, that an agreement between the parſon 
and his pariſhioners for years, by parol, would be 
good, though not for life, being only an agreement, 
that he will not ſue the pariſhioners for ſo many 


ars for tithes. 
oy Nh 


3 At ae, 's-Inn Hall, Chancery- Lane. 
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* 28, A. D. 1716. 
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3 10 the Fnbequer, 


123 


7 A ik 


ede againſt Flower, Fo 


} A eke his bill for Ae herbage Vicar need not 


ſet forth how he 
and ſmall tithes ; it was abjeRed, for the de- is intitled to tithe 


fendant, that tithe for the depaſturing barren and Fe ne. 


ſmall tithes. 
unprofitable cattle may be due of common right, Z=e®, 7- ph. 3% 
but not to the vicar; therefore it lies upon him to 
ſhew, that he was endowed of it, or at leaſt, that it 
has been uſually received by the vicar, which would 
be an evidence of an endowment. As to the tithe No tithe due for 
of meadow ground, that hath been mowed, of r 


mowed, which 


the vicar hath had the tithe, andi after it is depaſtured hach paid uthe, 


and aſter depaſ- 


by unprofitable N there 1 is no tithe due for that. tured unprofita- 


ble cattle. 
The copy” of the valor bens ficiorum (which was 
taken by commiſſion in the reign of Hen. VIII.) 
was produced, and it did not appear, that this de- 
mand' of the plaintiff was mentioned there among 
the other ſmall, tithes. , Lord Chief, Baron Bury and 
Mountague 2gaint Price, that the bill ſhould be diſ- 

miſſed. d. 


[$4 7 * # £3 > 3 11 
_— 


It was objected to an evidence, that he had the ,, objeion to 
inheritance of lands within the pariſh (though he dhe credit of a 
: ok witneſs, will not 
was not an inhabitant, and the lands were in the prevent his de- 
hands of a tenant) and therefore his evidence would el“ being 
be to diſcharge the inheritance of the lands of the 
tithes ; which would be ſuch an advantage to him, 
as to render him not indifferent; but notwithſtand- 
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Penny for an- 
cient gardens 
and orchards, ad- 
judged good, 
Junb. 79. 


Sir Willian Thomſon, Recorder of Z 


Trinity Term; 3 Geo. I; 


ing this objeQion; which goes only to the: eredit of 
A ann his depoſition was 1 to be read. 


* W % 


"bs 4 
See the final determination of the court, in this 
caſe, under Trinity Term, 4 Geo. I 


SA CK va 1 eder 7 | 
See alſo the caſe of Alderman Langbam "againſt 
Baker, and twenty-two others, under Michael- 
mas Term, 10 Car. II. and of Stone againſt 


Tln avtd others, under Hilary Term, T4 


"Was Aol. ur. 35 5 n eee ns 


1 4 , * 8821 287 ” , {Cf} . 1 "= 
$21 {42 i 4 34 ; F e 5 


Ahe Jh s. 1716. 

* ry! a $145 81 20 

+r +61; Þ 1 the Exchequer. 1108 

Sir Thomas Bury, Lord Chief Baron. ; Sack 4s | 

Sir Robert Price. e bans SE 

Sip Anus Monntague. . fl TID T6I4Y 
63 161.5359 £43 oh ny 2 oldsino19qt: 


Sir Edward Northey Attorney Generel. r 
Jobn Forteſcus Aland, Solicitor General. 


0. 


Perrot and Markwick. 


A Wk for ancient gardens and niches 
Judged a _- ee 


f Hilary. T erm, 3-Geo. I. ; 
February 20, A. D. 1716. 5 vb 


In the Exchequer. 
Benſen againſt Watkins. 


A ILL by an impropriate rector for tithes; de- Modus too near 
. 72 ; ; . the value of the 

= LI fendant inſiſts upon ſeveral moduſes, viz. five land diſallowed ; 
| *11: | *11:; and defendant 

4 ſhillings an acre for wheat and rye; four ſhillings an geeeed te ac. 

k acre for ſummer. corn; three ſhillings an acre for count for tithes 


meadow, c. The court diſallowed theſe moduſes, and om pl. 12, 
decreed the defendant to account, they being too rank, | 
and to near the value of the land; eſpecially when 

theſe moduſes were ſuppoſed to commence, when the 

land was at a much leſs value, and Es at much 


greater, 
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It was ſaid in this caſe, that the only difference Difference be- 
between a modus and compoſition, is, that the firſt is e 
time out of mind, and the laſt only a late WONG tion, 


| All as garden ground in England, ſhall pay ade Tithe for zer- 
for different crops ; turnips, when they are pulled, Tumipe. 
ought to pay tithe, though never ſo often ſowed, and 
e 1 the ſame gere 


Tithes of e ſhall be paid, » but not tithes After-moath, 
of after- paflure, unleſs by n but ets of theſe Atter-paſture, 
laſt eee | | 


See the caſe of Harriſon againſt Sharpe under Tri- 
"nity Term, 10 Geo, I. Smith againſt Roocliff, 
downs EY Term, 3 Geo. I. 


j 


E 4 3 Go. 


136 


N 


2 Br. Ap. in 
Pal. 31. pl. 5. 
Bunb. 19. pl. 24. 
by the name of 
Nicholas againſt 
Flliot. 

9 Vin. Abr. 22. 
pl. 3. 

S. C. but on a 
point of evi- 
dence, in 

12 Vin Abr. 94. 
pl. 20. Id. 120. 
pl. 2. x 

2 Br. Ap. in 
Parl. 32. 

Gr. and Rud of 
Law and Eq, 
338. pl. 8. 


Hilary Term, 4 Geo. I. 
Jan. 24, A. D. 1717. 
In the Houſe of Lordi. 


Robert Auſten, Eſquire, and Eliza-\ 
Beth Auſten, widow, impropria- ?- 
tors of the rectory of Shalford, ; hes 

in the county of Surry, with the 
chapelry of Bramley; and Tho- 
mas Eames, Fobn Wilkins, and 
Edward Elkins, tenants of the 


ſaid impropriators, ory” 9 


Mali be Nicholas, clerk, vicar of 
Shalford, —— 


> Appellants, 


Reſpondent, 


ROM the original decree in the Exchequer, 

[which ſee under Trinity Term, 2 Geo. I, ] thede- 
fendants appealed, inſiſting, that there were in this caſe 
two contradictory determinations of the ſame queſtion; 
the one in a court of equity, the other at common law: 
that the determination at common law. ought to 
ſtand ; for that every man's freehold and inheritance 
ought to be tried and determined at common law; or 
at leaſt, that no decree ought to have been made 
without a ſecond trial: that the court of Exchequer, 
by allowing the former decree to be read, as an au- 
thority in the like caſe, though not under the deno- 
mination of evidence, did in effe& found a decree 
againft the appellants, on a proceeding which. ought 
not by Jaw any way to affect their right: that by this 
means all the tithes of wheat, barley, &c. might be 


turned into ſmall tithes for as much as wheat and 


barley were in many places ſowed in furrows after 
| 5 the 


„ „% „ „ 


Hilary Tem, 4 Ges; I. 


the plough, and often times hoed and weeded with 


the hand : that the vicarage was never endowed with 
ſmall tithes ariſing upon the glebe lands, nor had the 


vicar ever any poſleſſion of ſuch tithes ; that this was 
a new caſe, and would, in conſequence, affect all the 


impropriators in England; for that this ſort of huf- 
bandry of planting peaſe in rows and ranks after the 
plough, and weeding and hoeing the ſame, was found 


to be a great improvement of the crop: that the vicar | 


having a a right to peaſe planted in gardens, where the 


ſpade only was uſed to turn the ground (the ſame ſort 


of huſbandry being uſed in the open fields;) and there 


being an old cuſtom i in the pariſh to pay three ſhill- 


ings and fourpence an acre for ground turned with 
the ſpade, and planted with any ſort of roots, the 
vicar had accordingly received ſuch compoſition of 
three ſhillings and fourpence as well for peaſe as roots; 
and it did not appear, by any proof, that the Vicar 
ever collected tithes in kind of peaſe, planted after the 
ſpade ; but that, on the contrary, only three ſhillings 
and fourpence an acre had all along been paid him, 


for all trenched ground planted, whether with peas or 


roots, 


On the other ſide it was contended, that though 


vicars ſometimes (for eaſe of themſelves and the pa- 
riſhioners) agreed to take a compoſition; yet it did 


not deſtroy the right they had to the tithes, either in 
kind, or according to a modus; but the old right con- 


tinued, to take the tithes according to the antient 
method of payment, when the time for which the 


compoſition was made, was determined: that the vicar 
had, for time immemorial, received the tithes of beans 
and peaſe planted and managed in garden-like man- 
ner, as well after the plough as after the ſpade: that 
ar court of Exchequer only read the decree againſt 
Elliot 
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138 The Hilary Term, 4 Geo. I. 


Ellis by Ways of precedent, and regard it as ſuch, as 
well as other caſes cited out of the law books: that 
it was impoſſible the tithes. of wheat, barley, Se. 
ſhould eve r be turned into ſmall tithes, by means of 
this decree ; for without A preſcription, no claim 
could. be made. of ſuch tithes by a vicar, let the | 
ground be prepared or turned, or the ſeed ſown or ſet, A 
in what manger ſoever: that where the vicar did ſo ] 
preſcribe, the diſuſing a ſingle inſtrument, and ſtill | : 
continuing the ſame crops, and manner of huſbandr Y» — 
could not deprive him. of that preſcription ; ; beſides t 
the reſpondent. claimed tithes of no other corn or 7 


. 
\ { 


grain ſet in rows or ranks, or otheryiſc ſown in fields, 2 

but only of peaſe ; and beans ; 3. which plantation, took 

its riſe from, t the garden- culture of ſuch crops : : that 

: upon bearing! the cauſe, the appellants could not make 

it appear that the lands for which they inſiſted on an 

| exemption 'of all ſmall tithes, were glebe lands; dt, 

that as ſuch, or by any other means, they were legal- 

1y diſcharged of tithes to the vicar ; and therefore, 

the court Jeereed them to pay tithes of ſuch lands, 

that this was no new case, there being precedents 

of the like nature in the court of Exchequer © that 

| without a preſcription, the vicar could not claim; 

and with it, he was intitled to the 1 improvement, but, 

if omitting an inſtrument in huſbandry, could defeat 

the preſcription, then the right of all fes 
Was at an end. 


oy # 


Decree affirmed, Accordingly, after hearing Shift on this appeal, 

Ty it was ordered and adjudged, that the ſame ſhould be 

Eunb. 20. diſmiſſed ; 17 and the decree therein complained of af- 
firmed. 
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In the Exchequer, - 
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17 Was decreed by t the court, that 15 tithe ſhould Then erent 
K V poles and milk, 
be paid of hop poles : . that ti tithe milk : ought te to be Bunb. 20. 
every tenth meal : and that in all caſes where you do * 


not make out ſome 7 a you muſt pay according 
to the Aru „% 


Wy > — Ste 01 Dede 1 ei Ingleton, under Eafter 
Term, 13 Car. II. and Dodſon againſt Oliver, 
under Eaſter Term, 8 Geo. " FATS 
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Pop the caſes of Breamer againſt Thornton; and 
others, under Michaelmas Term, 13 Car, II. 
and of Reynal againſt Rogers, under Trinity 
Term, Geo. I. and of Hewitt againſt Adams, 
under Zafter Term, 22 Gee, III. 


In 


In the Exchequer. 
Smith againſt *RoocliF, 


What FO Tay = HE barons were of opinion, that a modus of 
K. - 

rs g. £5.98 ſhilling i in the pound for paſture, accord- 
N dag gos ing to the value of the land, Was a void modus ; as is 
. ee alſo a modus of o1 one mailing in the pound, ing 


to the value of the rent. 988 3 * 
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Ses dhe caſes of A 2gainſt Mutkint, under 
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| 2 of 1 there be a general demand of tithes, and a gene- 
| Bunb, 22. Pl. 29+ ral replication put in; if the plaintiff upon the 
4 : commiſhon gives notice, that he will proceed only 
5 as to ſuch and ſuch particular matters, it is as well as 
if the demand had been 8 in *. application, 


but guære. | 0111 
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Sir James Mountague. 
al John nen Aland. 
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| Sir Edward 13883 Attorney General. 
Sir William Thomſon, Solicitor General, and 
| Recorder of London. 


Renal ned Rogers. 
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RE YNAL preferred his bill againſt Rogers for Compoſition 
tithe of hops; the defendant inſiſts upon a com- _ 2 _ 

poſition; plaintiff ſays he gave notice to determine part, and con- 

the compoſition ; but being the compoſition ap- a” . 

peared to be for all ſmall tithes, and the notice to me 1 

determine only as to hops; the bill was diſmiſſed, 

becauſe you cannot determine a compoſition, as to 


part, and let it continue as to the reſt. 


See the caſes of Ada cenink T hornton, and 
others, under Michaelmas Term, 13 Car. II. 
and Anon, under Hilary Term, 4 Geo. I. 


Trinity 


142 | 
Trinity 4 Geo. I. 
Fuly 17, A. D. 1715. 


In the Excbequer, 
At Serjeant's-Inn-Hall, e.. 


| Ayde againſt Flower. + 
Defendant de- FF R. Forteſeue Aland being made a baron; this 


creed to account | vo ow" 
Sith colts, cauſe was re-heard, and then the plaintiff pro- 
Bunb, 7. pl. 7. 


duced the endowment of the vicar by the dean and 
chapter of York, whereby the vicar is endowed of all, 
and all manner of ſmall tithes whatſoever ; and as to the 
valor beneficiorum, it was ſaid, that there were other 
tithes not mentioned in that book, which the defend- 
ant himſelf admits belonged to the vicar; and 
by the opinion of the four barons, the defendant 
was decreed to account with coſts. hk ang 


For the former ** of this caſe, ſee under Trinity 
Term, 3 Geo, I. 
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Trinity Term, 5 Geo. I. 
| A. D. 371845 


find #4 
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Sir 7 homas Bury, Lord Chief aron. 7 1 bie N 
N +3 - f 19 15 
Sir Robert Prite. o. e e | 3 I. 
| | | EN : MW. 
g Sir James Mountague. il 
Sir Francis Page. Fifi 1 
5 : Nicholas Letchmere, Attorney Genen. N ; | 
© L if 1 
. Sir William Thomſon, Solicitor General, and In! 
66 
: . Recorder of London. | |; 
t Benning againſt Donce. 14 
\HIS was a bill for tithes ; the defendant in- How an eremp- 1.11 

tion from tithes 

ſiſted, that the lands where, &c. were part of ought to be lala. 

7 


the homeſtall, which is part of the biſhop of London's 11 29. 
palace; and therefore exempt from payment of tithes, 
but did not lay it perſonally in the biſhop; and this 
was allowed by Lord Chief Baron Bury, and Baron 
Price againſt Page, to be well enough, " becauſe this 
exemption goes along with the lands; although it 
would have been better laid by way of formal pre- 
ſeription as at law; that the biſhop for himſelf, and 
his tenants, have time out mind, c. And as to Maſt ſet Pro 
lands belonging, to a monaſtery, they muſt ſet forth lands belonging 
to monaſtery, 
how the preſcription i is; but where the land itſelf is how the pre- 
7 exempt, it is diſcharged, in whatever hands it comes; Londen 
and by the opinion of two barons againſt one (in the ſo in whatever 


* of 2 Aa the bill was diſmiſſed, e 


Jul 
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In what caſe 


value of tithes 


is to be aſcer- 
tained by the 
plaintiff*s oath. 
Bunb. 26. 

8 pl. 38. 


Tender muſt be 
before, as well as 


Dy anſwer, in 


Michaelmas Term, 5 Geo. I. 


July 8, A. D. 1718. 
Bailey againſt Peaſely. 
I LL for tithes, defendant ſtood out until a ſe- 
queſtration, and the bill was taken pro confe/ſs ; 
it was moved for the defendant, that upon paying the 
coſts, the value of the tithes might be aſcertained, 
and reduced either by the taxation of the maſter, or 


by the oath of the plaintiff himſelf ; but the court 
would make no other order, than that the plaintiff 


| ſhould ſhew cauſe, why he ſhould not conſent to give 


his oath to the value, 


See the caſe of Croſman and Goodrich, under Hilary 
Term, 2 & 3 T9 II. 


Michael mas Term, 5 Geo. I. 
A. B. 
In the Exchequer. 


Anon. 


F to a bill for tithes, the defendant does not ſhew 
a tender before, or make it in the anſwer, the 


- dine faveite plaintiff i is intitled to an account, although the value 


defendant his 


coſts, 
B unb. 28. f 


Pl. 42. 


be never ſo ſmall: if there hath been a tender before, 
and a tender is alſo made by the anſwer, the defend- 
ant ſaves his coſts: if the tender is only by the 
anſwer, he muſt account with colts; ; but ſuære. 


— 


See the a of the biſhop of 8 againſt 7. en- 


chard, under Trinity Term, 6 Ges. I. 


2 | | Hilary 


t 


a es as ine oa ag” 27S 


4 vo a "- wo» 


Hilary Term, 5 Geo. I. 
Feb. 20. A. D. 1718. 


In the Exchequer 
At Serjeant s Im Hall,  Chancery-lane. 45 


Hanking againſt Gay, and others. n | 


51 L L' for tithes ; defendants in. theid anſers i in- 

ſiſted, that the lands where, &c. were formerly 
belonging to the abbot of Crowland, which was one 
of the greater monaſteries, diſſolved by ſtat. 31 Hen. 
VIII. chap. 6. and therefore exempt; but do not ſay, 
that they were diſcharged, when parcel of the abbey 
lands, though not one of Ak orders which was dif- 
CO PET! 1 e 


And: the ae inſiſted, that al non- 
payment, was a ſufficient evidence of an exemption; 
eſpecially being coupled with * en of one of 
the n monaſteries. 1 159 508 


7 


The court ——_—_— PAI" for the plaintiff in in 


the preſent caſe ; for that the proof was not full as to 


non-payment; and alſo, though the defendant ſay, 


not ſay, they were diſcharged in his hands; and the 
. of 31 Hen. VIII. chap. 6 extends _ to —_ 


See the cafe of 1 Index oba Tan I 5 
Car. II. Collard againſt Newton, under Hilary 
Term, 32 Car. 11. Ayde againſt Flower, under 

Trinity Term, 3 Geo. I, Hicks againſt Golding, 

under Hilary Term, 7 Geo, I. Clark againſt 
Daſbword, under Fund Term, 4 Goo. * | 
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How an exemp- 
tion of land from 
tithes, as belong- 
ing to one of the 
greater monaſte - 
ries, ſnould be 
laid in the an- 
ſwer. 

Bunb, 37» 

pl. 58. 


that lands were in the abbot's hands; yet he does 
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| How the tithe of 
Hh ought to be 
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Zafer Term, 6 Geo. 1 
A. D. 171g. 


In the Excheguer. 
Earl of Scarborough againſt Hunter, and others. 


A Bill was preferred by the plaintiff for the tithe 
of fiſh due by cuſtom, which cuſtom was laid 
for all fiſh taken at ſea, and brought to land, and ſold 
within the pariſh'of Hart, of which the Earl was im- 
propriate rector; ſecondly, for all fiſh ſold at fea, 


and the veſſel came back to the'pariſh ; thirdly, for 


Iſſue directed to 
| though no proof 


may be payable, 
one by cuſtom, 
another of com- 


fiſh taken by the inhabitants, and ſold at another 

port; although the plaintiff did not prove his cuſ- 
tom, as laid in the bill, yet by three barons againſt 
the chief baron, an iſſue was directed to try, whether 
there was ſuch cuſtom as laid in the bil}, or whether 
any, and what cuſtom ; though it was ſaid, there 
never was any inſtance, where either the plaintiff or 
defendant infifted upon a modus, or cuſtom,” and did 
not prove it, that ever it went to a trial-at law, it be- 
ing ee to a _— or cuſtom, t n it be certain, 


all was allo objetted, that the dees was illegal, as 
it was laid; for if it is a perſonal tithe,” as / inſiſted 
upon, (and as the court ſeemed to think) then a double 
tithe may be payable not only in another port, where 
the fiſh is ſold, but alſo where the fiſherman inhabits ; 
to which three barons againſt the Lord Chief Baron, ſaid 
it was a good cuſtom; for one tithe may be paid by 
cuſtom, and one of common e Mn 
13bab . S tn | 
Ser dhe as of Cul againſt Kelynao, under 
Trinity Term, 1 Geo. II. and under Michnelmas 
425 "Toy -2 "Geo. II. and Ex parte Gtonvùt; under 
AHaſter Term, 2 Ge, II. | 


In 
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Trinity Term, 6 Geo. * | | 147 
6 rad In the Exchequer. 
Watſon againſt Lindfal by 


H I 8 modus was inſiſted upon by the defendant, Modus for tithe 
for tithe milk, that he paid the tenth meal from _ oy 

the firſt day of May incluſive, twice every tenth day Þ 63. 

at the church-porch, until the firſt of Auguſ inclu- 

five ; but this cauſe going off upon another point, no 


opinion was res as to the validity of the madus, 


It was aid i in this 3 that i itis a = cod objection Witneſs objected 


to a witneſs, that he is an inhabitant of the pariſh to, becauſe an in · 


? habitant of pa- 
where the modus is inſiſted upon; and if he is not in vim, wh-re mo- 


d . 
the occupation of-any lands titheable, it lies upon the Ir pre; — 


aber ſide to 3 it. : 2 
$- | ew, party en- 
Joys no tithe- 


hs the caſe 1 Dodd EUR Tngleten, under & after „ able lands, 
and Michaelmas Terms, 31 Car. II. 


— * 


9 8 6 Geo. 1 
8 
In the Exchequer. 10 3 . hs 

The Biſhop of Exeter . againſt 7. rencbard _ 


others. 


JP a bill for tithes, the defendant, ; as to * of Tender of pay- 


them, inſiſts upon a modus, but admitted others, apo eng, 


which he had not paid, and having omitted to make anſwer, 


* Bunb. 47. pl. ) 
2 „„ a ten- n * 
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Hourd apples. © F. For hoard > Sh one penny. 


148 Hilary Term, 6 Geo. I. 


a tender of them, by his anſwer, he upon motion 
obtained an order, that he might be at liberty to pay 
ſo much money in lieu and ſatisfaction of all his 
tithes, not covered by the modus, together with the 
plaintiff's coſts to that time, and the plaintiff to pro- 
ceed at the peril of coſts ; but the reporter believes 
this was by conſent; and 


oy an Anon, wa under mann Term, 5 Ges, I. 


DES hn. 
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1 „ 35% 4 


Hilary Nn, 6 Gel. 1. 
A. D. 1719. 


In the Exchequer. 


Roe and others againſt the Biſhop of Exeter. 


* allow. N a bill to eſtabliſh moduſes, theſe were inſiſted 


* 57. pl. 97. 1 5 Sh and allowed. 


Milch cow and 1. For every cow, having a calf, for the tithe of 
* the milk and the calf ſeventeen pence. 


Much cow with- 2. For every milch cow milked, without a calf, 
1 eleven pence for the tithe of the milk. 


 Heifer and calf, 3 Fo or every 1 the firſt year r he has a calf, 


thirteen pence for the milk and calf. 
When payable. The above payable at Michaelmas. . 
Frier. 4. For every wha of cyder,. made of "pples 
grown in the pariſh, eight * Fx” | 


VI, For 
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Eaſter Term, 7 Geo. J. 149 
6. For fire - wood ſpent on the farm, an hearth Fire-wood. 
n | 


7. For fruit, herbs, roots, and other garden ſuf, Fra, ker, 


a garden POIs e ee | ſtuff, and garden. 
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8. F or a colt a penny. | „ 
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The above payable at Eur 0 W'buen payable, 
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| See the Pe of Phillips againſt _ 1 of Games 
3 Phillips, under b e 11 Geo. I. 
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Eaſter Term, 7 Geo. I. 
May 14, A. D. 1720. 
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In the Exchequer. 
Sir Thomas Bury, Lord Chief Brod. 
Sir Robert Price. 


Sir James Mountague. | | 
Sir Francis Page. | 


f 


Sir Robert Raymond, Attorney-General. 
Sir Philip Yorke, Solicitor General. 
Sir William T. bonſon, Recorder of London. 


Gumley againſt Font leroy. 


Birr by a vicar for tithes; the defendant pleads, r a n- 
that the plaintiff employed a perſon to colle& yer quantities 


the W and A he the defendant paid the collector n 
110 ; L * 5 five _ 60. pl. 


or 
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150 Eater Term, 7 Geo. I. 
| five pounds, and does not ſet forth quantities and 
- values; ſo the plea was over- ruled with coſts; for 
this court never admits a plea, even of a modus, to 
cover the diſcovery of quantities and values, be- 
cauſe the defendant may die before they go to exami- 
nation; and then tithes lying only in the perſonal 
knowledge of the party, there would be no way of 
coming to the knowledge of the particulars; and the 
caſe of Randal againft Head and others, which ſee 
under Eaſter Term, 13 Car. II. was denied, and it 
was ſaid, it Irn often been ſo. 5 


N . \ +74 1 p 
"Wo 3 E.3 b AAA 4 31 


; | See the caſe of Baker againſt Planner, under 22 
Term, 9 Geo. 1. 


May 23, A, D. 1720. 


In che 28 


9 


Jordan, 2 Colley and others. 


Pariſh cannot 


B IEL by a rector for tithe wood, in the pariſh 
preſcribe in #on of Little Wenlocte in the county of Salop, as it had 
decimando for 

tithe wood ; not been time out of mind paid in that pariſh, againſt the 


certainly deter- defendants, as vendees of Sir William Forre/ter ; the 
mined, that 


tithe wood is defendants in their anſwer ſay, that no tithe had been 


due of common 


ribs. * paid for this coppice wood, called Holbrook Coppice, 

4 15 61. when felled before; and that they never heard, that 

T any tithe or modus had been paid for wood i in that 
. 


4 0 — » - 2 

by hp + 0 SEES. 9 3. » ® * 8 
4 1 

„ 4 4 + \ *** 


It was inſiſted upon, for the een that tithe 
ect 2d wt wood was not due. of , common right; and that there- 
fore the proof lay upon the plaintiff; and that it was 
e er only founded upon A canon in biſhop Stratford”s 
- 201 2 | SS time, 


t 


BS . 


{ 
t 
\ 
£ 


„ 


— [ =") 


Trinity Term, 7 Geo. I. 
time, in the year 17 Edi, III. and therefore, the 


defendant need not alledge any pteſcription ot 
cuſtom by way of exemption ; but it was anſwered 


983 


for the 4" bags upon mult always ſet forth 


* 


x ' 1 * [ — 
5 ee Aniegs and 1 


" And 7 5 * court ; the Cadet ebene ö 
ſhewn ſome exemption ; and there is no inſtance, 
that a pariſn ean preſcribe in non decimando for tithe 
wood; wilds and hundreds are upon another conſi- 


Mm. ww wart "6 i F. a 
deration. 0 8 N Af A 01 . 1 


But note (ay the reporter himſelf) though the * 
fendants were decreed to account, I do not find, that 
it is yet certainly determined, that tithe wood is due 
of common right. 


* s E 
4 by "©. * * & 
"II Pa - * » N 


- _ 


i man Term, 7 Geo. I. 
Ne us 13, A. * N 2 
In the Breboquer. | 1 


1191 3 DI: % 2:4 C3 5: 53 
Clark againſt Daſbwood:- v4 5) 


JILL for the tithes of the rectory of Carjington 

in the county of Oxford, particularly of coppice 
wood, called Burleigh-woed; and the plaintiff derives 
his tithe from the leſſee of the dean and chapter of 
Chriſtchurch : the defendant inſiſts, that no tithe of 
this wood was ever paid but once (being terrified) 
for that it was exempt as part of the poſſeſſions of 
Eynſbam abby, which was one of the greater abbies, 
and conſequently capable of an exemption by ſtat. 
31 Hen, VIII. chap. 6.; and defendant's counſel 
did inſiſt, that conſtant non-payment was an evi- 


+> 0 


dan. „ dence 


Conſtant non- 


payment evi- 
dence of exemp- 
tion in the caſe 
of a lay impro- 
priator. 

Bunb. 66, 

Pl. 111. 


31 Hen. VIII. 
cha), 6. 
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12 Micharlmas Term, 7 Geo. 1 
dence of exemption in the caſe of a lay impropriator; 
but note, the proof was only belief and n . 
| n ee was decreed to account. 
'3& the caſe of Hanking 1 Gay, nin Hilary 


Term, 5 Ges. * Highs gn So Hitary TO, 
Fe or: 1 


M Beek Teths,” 7 Geo. 5 
Nov. 10, A. D. 1720. 


In the Exchequer. | 
BY 7a aqua Chandler... 


| Letting forth the / HE defendant Chandler, a 3 of hops at 
tithe of hops by 


the tenth pole, Maidſtone in Kent, having ſet forth the tithe of 
3 ile his hops by the tenth pole unpicked, the plaintiff 
Burn's Fcelel. Bliſi the impropriator brought this matter before the 
2 "ge 3. court of Exchequer ; where after long debate of coun- 
ſe] on both ſides, and reading three former decrees, 
the court again declared this method of ſetting forth 


to be illegal. 5 . 


See the caſe of Chitty again Reeves, under Trinity 
RI 3 2 * | 


Adichaelmas 


Michadimas Term, 7 Geo. I. 


November 17. A, D. 3729: 


In the Exchequer. 


Sir Thomas Bury, Lord Chief Baron, 
Sir Robert Price. bs 
Sir James Mountague. | 
Sir ae e r 


5 ** 
244 l „ n a 


Sir Riders hab Attorney Gehe 
Sir Philip Jorke, Solicitor General. 
Sir William 7. bomſon, Recorder of Lindon. 


Fiſher agaioſt Leman, 


T was agreed, ſettled, and refolved by the whole 
court of Exchequer, that where unprofitdble cattle 


| were depaſtured occaſionally in another man s ground, 
that the tithe for depaſturing ſuch cattle, ought to 


be paid by the owner of the land, and the occupier 
of the ground, and not by the agiſtor, or the owner of 


the cattle; but that in the caſe of a common, the bill 


muſt be againſt the owner of the cattle (if known) 
becauſe the owner of the ſoil has no profit by it; 
and Baron Page ſaid, that as to what had been ſaid, 


that the demand might be either againſt the occupier 
or agiſtor, that could not be; for that the ſame duty 
could not ariſe in two different perſons at the ſame f 


time. 


See the caſe of Perry againſt Wright, under Eaſſer 
Term, 13 Car. II. Underwood againſt Gibbon, 
under Hilary Term, 2 Gen, I. N 

: Hilary 


153 


Tithes ſor depa- 
fturing unprofit- 
able cattle, pays 


| able by the occu- 


pier of the 
ground, and not 
by the agiſtor, 

9 Vin. Abr. 38. 
pl. 7. 

Bunb, 3» n. : 
The bill, in cafe 
of a common, 
muſt be againſt 
the owner of the 
cattle, 

Bunb, 3. n. 
Page ]. ſaid, 
That the ſame 
duty could not 
ariſe in two dif- 
erent perſons at 
the ſame time. 


9 Vin, Abr. 38. 


pl. 7. 
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„ Him Term 5 Geo. I. 
February 6, A. D. 1720. 


In che Exchequer. 


Hi ct. againſt Golding. 
W exemp- A; General exemption held bad. | 5 
tion bad. N e 
Bunb, 66. pl, * 
111. — 4 See the caſes of Hanking 3 Gn, Wa, Hilary 
| Term, 4 Geo. I. Clark —_ e un- 
der Trinity Term, * I. N 112 
February 24 A. D. SITY "A ; 
| In the Fnebequer. 
rr Charvi againſt, 4 Trelauncy. 
e Fs 7ituns a man prefers” 2 bill to eftabliſh a 
muſt be made a 


party to a bill” modus againſt the lefſee of the i impropriator, 


brought againſt he muſt make the owner of the impropriation a par- 
his leſſee, to 


eſtabliſh a modus, ty 3. for this court will not bind the inheritance of 


og 2 a PI unleſs he | is before the court, 


a; 


Eaſter 


— : 3 - 2 2 "VS. ** „ T7 
4 25 N 5 *, ' 3 . 


_ Eafter Term, 8 Geo. I. | — 
- B76 A. D. . 8 

I . Eau, he 
4 Dye againſt Row?” 


 SITL 7 38? 


ILL * a vicar for tithes; ; the defendant admit- 

ted in his anſwer, that the plaintiff was intitled 
to all ſorts of tithes, but inſiſted upon à ſpecial ex- 
emption; upon this admiſſion the plaintiff was not 
obliged to ſhew any ſpecial tithe, either by endow- 
ment or pee N e ee Hy! CCS to 
have done. | >; gore” 


See the caſes of Bauſtan againſt 1 under Mi- 
chaelmas Term, 10 Car. II. Stone againſt Lud- 
lowe, under Hilary Term, 14 & 15 Car. II. 


May 11, A. D. 1721. 
| In the Exchequer. | 


| Dodſon a gainſt Oliver. 


I ſingle queſtion adjourned until this day, 
for the ſolemn judgment of the court was; 
whether tithe of an ancient corn-mill, that had ne- 
ver paid tithes, was. payable and due of common 
right, 


toll diſh, which being a tenth part of the thing it- 
ſelf, was'a predial tithe, and due of common right; 
but Lord Chief Baron Bury, and Page, that it is a 


Baron Price and Baron Mountague were of 
opinion, that an ancient mill ought to pay the tenth . 


1595 


1 


% 1 1912 8 


Incaſe defendant 
admits plaintift”s 
title to tithes, 


he need not ſhew 


any. 
Bu: 5. 72. pl. 
121. 


Court being di- 
vided, no decree 
as to the tit he 
of an ancient 


mill. Bunb. 73. 
pl. 123. 


Predial tithe. 


perſonal tithe, and not due of common right, and 


not having been paid, is now exempt by ſtat. 2 & 3 
Ed. VI. chap. 13. So the court being divided, 
| e N the 


2 and 4 
Edwꝛ. VI. 
chap. 13. 
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156 Eaäaſter Term, 8 Geo. I. 


the plaintiff bad no decres ay to this matter of the 
mill. 


See the caſe of Anſel againſt lune, under Trinity 
Term, 6 Wil. III. 4:0 


Tithe mil! And it was determined by the whole court of Ex- 
en ge de cheguer, in the cauſe of Dodſon and Oliver, at a for- 


eburch porch, mer day, that the milk ought not to be carried either 
or to parſon's 


houſe; but be to the church porch, or to the parſon” s houſe, and 
"Had toferch that it _ to * fetched by the parſon. 


See the caſes af Dad againft Ingleton, under Eaſter 


Term, 13 Car. II. Bate againſt rings un- 
der Hwy Term, 4 Geo. I. 


A. D. 17217. 
In the Excheguer. 
5 | Anon. 
n F there be any cuſtom in a pariſh for the ner 
art egy of tithing milk, as to carry it to the church 


E 3 5 porch, or parſonage- houſe, that muſt be obſerved by 


Brnb. 73. the pariſhioner ; but if there be no particular cuſtom 
nz. or uſage, the pariſhioner is obliged de jure to pay 

every tenth meal; to milk the cows, at the uſual 
place of milking, into his own pails; and the parſon 
is obliged to fetch it away from the milking-place in 
his own pails, in a reaſonable time; and if he does 
not fetch it before the.next milking time, the pa- 
riſhioner may juſtify pouring the milk upon the 
ground, becauſe he then has occaſion for his own 
pail, | 


See the caſe of Ded zgainſt 1 under Ear 

Term, 13 Car, II. Bate againſt Spracking, 

under Hilary Term, 4 Geo. I. Dodſon againſt 
Oliver, under this Term. 


: Trinity 


he 


5 


„ 


| IP Term, 8 Geo. I. 
A. D. 1741. 
In the Exchequer... 


Turton againſt Clayton. 


duſes are not 


county of Lancaſter ; the defendant inſiſted on good. Bunk, 30. 
a modus of three-pence for houſe, hay, hen, and Pi. 133˙ 
yard, viz, for hay a penny, for an houſe a penny, | 
for hen, an halfpenny, and for yard, an halfpenny, 


Bur for tithes by the rector of Stand. N, in the Diftributive mo- 


By the. opinion of the whole court; this is a void mo- 3 


dus, taking it either diſtributively or entirely; for, 


as to the hay a penny, is unreaſonable; for if a man 
has ſixty acres of hay, be pays only a penny, and if 
he lets them to ſixty ſeveral perſons, they ſhall pay 
a e a- Rn! ; NIN decreed to Om 


Pak 15, A. b. 1721. 
In the Excheguer. 


Franklyn and others, Pariſhioners, 
againſt | 


The Maſter and Brethren of Saint Croſs, as Im- 


propriators; Bennet, their Leſſte; and Jen- 
kins the Vicar of the pariſh of Faram, in the 
county of Southampton, 


tor a milch cow, 


"Fi bill was brought by the plaintiffs, the Twebe pence 
pariſhioners, againſt the defendants, to eſta- atjuaged void, 


bliſh certain moduſes in the pariſh ; the firſt modus in- 2515 too rank z 


but ſixpence for 


w_ calf killed and ſold, held to be good. Brrb. 78. pl. 130. and n. 
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1 


Hops a ſmall 
re. 


Clover, ſainfoin, 
and rye-graſs, 
titheable. 

No tithe for 
after · paſture, or 


cattle fed on 


ſtubble. 


Trinity Term, 8 Geo. I. 


ſiſted upon, was twelve- -pence for a milch cow; the 
ſecond was ſixpence for every calf killed and ſold; 
the former of them was adjudged to be a void 8 | 
being too rank; the ſame being above half the value 
of the milk at the time the modus was ſuppoſed to 
commence. 


q * 
„ S «2+ 


1 
x 


The vicar . n of Cinall cies. and 


| hay, it was decreed, that he was thereby i intitled to 


hops being a ſmall tithe, though of growth ſince the 
endowment; and alſo to clover, ſainfoin, and rye- 
graſs, which are ſpecies of hay, that is the genus. 


No tithe due for e or cattle fed on 
ſtubble. 


| Although by the endowment the vicar was to find 
the ſacrament wine, yet the court were of opinion, 
it ſhould be found by the pariſhioners, according to 
the direction of the canon. 


Note; Where . is mentioned in old en- 


dowments, and ſupported by uſage, it will extend to 


ſmall tithes, but not ow; 
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the ſame right to 


Michaelmas Term, 8:Geo. I. 
November 6, A. D. 1721. 
Ia the Exabegquer. 


B ILL by the vicar of Melham againſt a pariſhioner 
for tithes; an iſſue was directed to try, whe- 


ther a parcel of lands, called Iſſay, uſually paid tithes 


to the vicar of Melſham, or to the rector of Whadden 
(who was not before the court); the jury find, that 
it had paid tithe to neither; and upon the pgſlea re- 
turned, it was inſiſted, for the defendant, that by 
this finding the court could make no decree, for that 
they had no o ſatisfaction by it, | | 


But by the court, the vicar is endowed if all ſmall 
tithes within the pariſh, ' &c. and the defendant” $ de- 
fence, both in law and equity, is falſified; 'and 
though tithes have never been paid, yet the vicar bas 
0 7 all within his endowment, even 
without uſage (unleſs an uſage to the contrary is 
ſhewn) as the rector has of common right; in which 
laſt caſe a man cannot inſiſt, that tithes have never 
been paid, which is a aon dic mando; ; and decreed for 
the vicar accordingly. | 


* 
! „ 
Va TW 


See the eaſe of Twi iſe and Soong — 
under Trinity Ferm, 15 Car, II. 


November 


139 


sf 


Court decree for 
vicar on return - 
of peſtea, upon 
iſſue directed to 
try, whether 
tithes were 
uſually paid to 


him, or to the 


rector, though 
he) jury do not 
hnd, that they 
were paid to 
either. 


: Bunb. 87. 2 


By 141. 


Viear has "ON | 


right to all 
tithes in his en- 
dowment as the 
reQor has of 


common right. 
| Ll 


Non decimands 
what ? 


. 2 
— — * 
3 = 

* $444 / er hou 


— — SEE TEST 3: — — 


2 r — 2 DIES IO — — — oa OT Ia un 
DOWD Pt i rr nn a 214 + <4 r IN cir Dxgoecg RR 
« - r — 
7 N — — - %- -. = — 22 * — 


Pe 


— —— SPL S> — — f 


— tes es 
- e 


j 


— — 


— + "as 2 
Þ -4 — — ry « 
WII OW OO WET — — —— — . — 
— — — — ol . — 


1 
1 
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Tithe- wool of 
lambs, though 
they had paid 
before, ſhall be 
paid; and alſo, 
for the agiſt- 
ment of year- 
lings. | 
Bunb. 9o. 

pl. 146. 


F. irf of Auguſt, 
anduot firſt of 
May, proper 
time to ſet forth 
tithe lambs. 

3 Burn's Eccleſ. 
Law. 4+ 56. 


Cuſtom to ſet 
forth tithe- 
lambs on Saint 
Mark's day, 


void. 


Burns Eccleſ. 
aw, 450, 457. 


Michaelmas Term, 8 Geo. I. 
November 20, A. D. 172 1 


Baker, and others,” againſt Sweet. 


N' this caſe it ſeemed to be admitted, that wool of 

| lambs ſhall pay tithes, though the lambs had 

paid tithes two months before; and that there ought 

to be paid tithe for the def, yearlings, being 
a new encreaſe. 


Heaton, Impropriator of Garnthorp, in Lincoln- 
Hire, againſt Regal. 
P HE defendant inſiſted on a cuſtom in that pa- 


riſh, to ſet forth tithe lambs on the firſt of | 


May ; 3 the court diſallowed of it, for that they 
were not fit to live without their dams, as appeared 


by the depoſitions in the cauſe; and it was referred 
to three neighbouring juſtices of the peace, to in- 


quire what was a fit time for ſetting forth tithe lambs 
in that country; who certified the fir fl of Auguſt, in 
their judgment, to be a proper time; and the court 
approved of it, 


See the next caſe of Crofts : Reignolds againſt Vin- 
cent, under Trinity Term, 10 Geo: I. Brinklow 


againſt Edmonds, under Michaelmas Term, 


4 Geo. IT, Webb againſt Gifford under Trinity 
Term, 5 Geo. II. | 


Crafts, Rector of Ge Clatford, in \ Hampfbire 


HE defendant inſiſted on a cuſtom in that pa- 
_ Triſh to ſet forth tithe lambs at Saint Mar#'s 
day: the court declared it to be a void cuſtom; and 


that the time for ſetting forth tithe lambs, is, when 


they are fit to live without their dams, and thrive on 
I 


„ a — - 


the 


th 
O\ 


—— 


nn 
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Ln 


Hilary Term, 8. Ges. I. 
the ſame fdod that theft . when the 


owner: wealls his oh 215 Bein „sgi 0 en n 
B Ne ud gr 300 blet „d o dere 29156 


See the, caſes of Heaton-againſk, Regal . a3 | 


Term Reignold again ſſi l intent, under dini 

Texqm, 10 Geo. I. Bnintlom againſt. E 
ungen Mishaelmas Term, 4. Ces. II. Mellagainſt 
Aue daten knee messe „ne 
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Greenaway againſt the Earl vf Kon: noicks 


IL was exbibired in 2/04, by the yifr. of 
Matra, in the; ebünty of Herefurd, ſetting 
forth, that the deſendant was poſſeſſed of! à cuppice, 
called Yet Ubaci, and other wood land within 
the ſaid ipariſh, . and to have the tithe of the wd 
cut down, and bark; and inſiſted, that if any. ufathe 
wood was above twenty years rowth, yet the ſame 
were büt ſome few poles Sc hing ſparfim "from the 
ſtubs or ſtocks of other Wees!* Abd not fit for timber, 
but only for fire-wood, or "Waking fats, arid were 
accordingly fold to the iron-maſters, who uſed the 
ſame for fuel at theit fufnagess (5 | 


Timber trees of 
above twenty 
years growth, 

if cut and corded 
for fuel, are 
titheable, other- 
wiſe not; but 
no tithe is due 
of the bark of 
ſuch trees, which 
ate not corded, 
Bunb 98. 

pl. 156. 


The defendant, in his, anſwier, inſiſted, that the 


woods, Sc. conſiſted of an innumerable quantity of 
timber trees, of oak of thitey years growth and up- 
wards, and alſo of coppice and underwood, under 
twenty Years g frowth ; that e cauſed the binder ges 


(which Sa to probe were abo he thirty years 


growth) to be ſtripped, and the bark to be per led by 
f M i itſelf, 


125 162 


Hilary Term, 8 Geo, I. 


| itſelf, and ſo delivered to the buyers, and the timber, 


trees to be fallen, and the ſound and merchantable, 
parts thereof to be ſold for the country's uſe, and 
« parts not employed for the defendant's own build- 

ng and repairs, and the lops and offal, he cauſed to 


| be i fed into billets, and ranked and corded by it- 


ſelf, apart from the coppice wood, and delivered the 
ſame to iron-maſters, and infiſts, that the timber 


trees were free from the payment of tithes, _ 


ut the court decreed, that all the wood . 
twenty years growth (as well as underwood) cut and 
corded, and the bark ftripped from the ſame, ſhould 
pay tithes, but that no tithe was due from ſuch wood 


above twenty years growth, nor of the bark thereof, | 


which was not cored ': © - 


Note ; The decree in the cauſe of Backle and Van- 
aer [which are under Hilary Term, 3 V. & M.] 


was cited by the court, and plainly makes timber 


trees, above twenty years growih, titheable, if cut 
and corded for _—_ I . To * Smith, 


barons. 


See he * of Perch againſt Gee, under  Hilay 
Term, 9 Wil. III. Ge 1 Rc. under 
Eaſter Term, 2 u. . 

Februory 21, ths D. 
In the Exchequer. 


Moral againſt Titmar ” | 


Hanks ta le- YILL for tithes of houſes, not within the g of 
ort, titheable. 
Bunb oa. 

pl. 161. OD 


London, and ſo not witbin the * of 37 
Pim, VIII. chap. 12, 


It 


, www «a ro &@ -_. 


Eaſter Term, 9 Geo. I. 16 


It was admitted by the plaintiff, that the demand + 
was againſt common right, and he did not alledge 

| this payment to be either by cuſtom or preſcription, 

but that this was the only proviſion for Saint Sa- 

viour's, Southwark, in right of which church the 

bn. claimed. | | | 


It was i proved, that the honed in * pariſh had, 3 
ſince the year 1653, generally paid twelve ſhillings à an HS. 
year ; but no proof that defendant's houſe had paid 
for twenty-five years, but by one ſingle witneſs; yet 
the courtdecreedan account without directing an iſſue. 


Ex : } +1 : £14 2 
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1 


Eaſter Term, 9 Geo. I. 
Abri 19, A. P. 1722. 
In | the aeg. | 


G addard againſt Keeble, 


B' LL by the rector of Caflle Eaton, in the coun- Meduſer diſal- 
lowed, no time 
ty of Wi Its, for tithe [ the defendant infiſts up- being 


mentioned 
when payable. 
8 unh. 10 5 . 


pl. 164. 
1. "Thigepence for every milch cow, in lieu of Milch cow. 
tithe W | ; 


2 


2. . eee Pak every 1 e in * pa- Three · pence for 
riſh ; but this was given up as too rank, for ten pere 


a modus, 
pts den amount to the preſent value of a lamb. 


3. One ſhilling for 2 28 cow and or” dep = cow; and 
tured, <7 
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j Dry unſhorne 
| ſheep. 


Colts. 


Eaſter Term, 9 Geo! I. 
4. One penny for Leh wh: ſheep, not horne ; in 


we pariſh, 


5. Threepence for every colt fallen. 
It not being alledged at what time theſe moduſes 
were payable, the defendant was decreed to account. 


Note, the reporter believes this is the fir inſtance 


in a court of equity, that moduſes were diſallowed, 


( Quantities « ra 

1 . - valves of tithes 
muſt be ſet forth 
particularly. 
Bunhb. 108. 
pl. 168. 


upon this reaſon ; but the eiter of Banbury refers to 


| the caſes of Pemberton and Sparrow," [which ſee un- 
der Trinity Term, 9 Ged. I. J and of Saint Eliy and 


Prior, [which ſee under Hilary T erm, 10 Geo. I.] 
and alſo further obſerves, that there was the ſame re- 
ſolution, in ſeveral caſes fince that time. 


f * Ws ( 
teien Mal 
April 28, A. D. 1722. 
u wir) 
In the Exchequer. 5 


Baker againſt Flame, 27 others; 


c 


B 1 L L for tithes : : ,gxception taken to the inſet, 
that the defendant doth not ſet forth quantities 
and values; the defendant ſets forth "what titheable 
matters he had, and | fays, h he had no cher titheable 
matters whatſoever, , 


Barons Price and Page thought this infulicient; 
and that he ſhould have ſet forth particularly + that 
be had not ſuch and ſuch things as tharged in the bill ;” 

and upon g the exception wWss allowed. 


, 8 4 = — 
9 — — A — R 
* 4 4 24 ' 
* 4 vx W 1 > 2 * 
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* The reporter notes, that this ſeems very extraordinary, and contrary 
to the conſtant method of — anſwers. Id, ib, 


* 9 v 
* 1 * ” * 


Baron 


A *s RN - <©35 


7 rinity Term, 9 Gea. " 165 


: Baron Mountague thought it Would. be well engugh, 
if the defendant ſays he ha no other titheable mat- 
ters in the bill mentioned ; but note, then 1 it might be 
thought inſuſſicient, if there was (as is uſual) a 
charge in general in the bill, that the defendant had 
| divers other titheable matters. . 


11 2 * 


See the caſe of Gumley el pete under 54. 
ter Term, 7 Geo. 1. 


1 4 
, = 


Od 9 
7 & ' 
2 s 
8 SA 
— 2 * T7 — — 
9 % 715 11 


. May 28, A. D 1722. 
In the Exchequer. 


Sir Jawa Mountague, Lord Chief Baron, 
Sir Robert Price. 


Sir Francis Page. 
Sir Teffery Gilbert. 


CER oo 
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Sir Robert Remind ah Gen eral, 
Sir Philip Yorke, Solicitor General, | 
Sir Wi lliam 7. homſon, Recorder of London. 
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The Biſhop of Linse againſt Sir William Eli 
and others. | 
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FP Oo N a bill for tithes, as rector of Barney in Deere in a 


the county of Lincoln ; the defendants inſiſted, ear 


that the lands were parcel of one of the greater mo- and not the im- 


naſteries, diſſolved by the Faſats of 31 Hen, VIII. e 


party, admitted 
chap 1 LY to be read in 


evide nNce. 


M 3 | A de- 1 


166 Trinity Term, 9 Geo. 1. 
A decree was offered to be read in evidence, 


wherein Sir Thomas Shipwith, leflee of the then biſhop 
of Lincoln, was plaintiff, againſt the then tenants of 


te land; but it was odjected to the reading of this; 
for that no admiſſion of the leſſee ſhall bind him thac 
has the inheritance, and who was no party to the 
8 81 | 


But by the opinion of the Lord Chief Baron Moun- 


tague, and Baron Price, it was read; who ſaid, they 
© ſhould have made no doubt of reading it, if the leſſee 

had prevailed; and thetefore they ſaw no reaſon, 

why it ſhould not, fince he did not prevail ; but ba- 

ron Page was of another opinion, and his reaſons 
| ſeemed to be the better. 


June 7, A. P. 1722. 
In the Exchequer. 
Pemberton and Sparrow, and others, 


Med 047 I N this caſe there was the ſame reſolution, as in 
being eee that of Geddard againſt Kieble [which ſee under 


| * — 2 Eafter Term, 9g Gee. I.] of Saint Ely and Prior. 
[which ſee under Hilary Term, 10 Gee. I. 


Fune 21, A. D. 1722. 
In the Exchequer. 


; Penny, executor of Penny, againſt Heper. 


| Ticks muſt be FN a bill fortithes in Luo, in the county of He- 


for tithes, where I reford, the plaintiff ſets out his tithe, that Sir Her- 


there is a lay- 


;mpropriator. bert Croft, being 1 of a long term for years un- 


Bunb, 115. 
_— 15 | expired, 


3 3 8 * 
6 „ 6006 98 


— — ————_ 
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expired, of the great and ſmall tithes, demie to the 
| PRINT] teſtator. 
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It was objected, at the hearing, that the plaintiff 

had made no ſufficient title for firſt they had not a 
proved Sir Herbert Creſt's leaſe, ſo that it might ap- 

pear, whether his term was ſubſiſting or not; and if 

they had, that alone would not be ſufficient, for they 

ought to have ſhewn, (being a lay impropriation) in 

whom the fee is veſted, and derived the title from 
thence ; and the court ſeemed of this opinion but let 

the cauſe ſtand over with liberty to amend. 


— — — — C = > a — 27 IS 
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Rat rere. 8 
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See the rehearing of this cauſe, under Micheelmas 
Term, 9 Geo. I. 
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Bail againſt Worrall. 


B ILL by plaintiffs, as leſſees of the refing of Wi 12 * a bill for a. 
terbourne, for a portion of great and ſmall tithes Penion of tithes, 
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j ighbour- "1. 
in Stebe Gifford, being neighbouring pariſh, the de- ing yerid, the il 
nants and the lay impropriator, who claimed the — — We 
d Bel 
great tithes in Stoke Gifford, were made parties; dut Pk 226. | 


becauſe the vicar of Stoke Gifford, who might be in- pl. 179. 
titled to the ſmall tithes, was not made a party, the 

bill was ordered to be diſmiſſed; but, upon applica- 

tion, ſtood over with Oy to 254. 


. 


Abs. 568. Pl "gs _—_ _ pl a 


268 >: of boy 0 1 N 


Ws * Term,..9 Geo. 
October 26, A. D. 185 * 


"Ty 


Rios Ig ü: 364 In'the Exthequer.” onde * 


2 


Ton dg: A * 9 n 10 121 Went 


Fhomas Bennet, ar "of "divinity, J. N 
voce r "of. Saint Gi ies" 8, 3 Pee | 
911 IN $4534} 24) Ire $4549 97 
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Ona bill brought HE plaitktiff 884 vicar oe the faid pariſh, 


for tithes of 


e eee, in April, 1717, and in Trinity Term, 1719, 


after the rate of 
two ſhillings and he exhibited his bill in the court of Exchequer againſt 


nine-pence in the defendants, \as becupiers' of houfes within the 
the twenty ſnil- 


lings rent, ac- - for tithes in London, 


3 to the after the rate of two ſhillings and nine-pence in the 
at. 37 Hen, 


VIII. chap, 12. pound, according: to the yearly rent of their reſpec- 
the court of Ex 

cheguer directed an iſſue, to try whether any len tm or ſums of money, than ſuch cuſto- 
mary payment, ſet up by the defendants, had ever been paid; and that too, though there 
was no proof of any regular modus.  2-Brown. 437. pl. 69. Gilb. 22 * 191. 85 Vn. 


S x 857 2 0 1 ieee 
* 


o £4154 Wit inn i e WAR #27 
BY It is . that, 9 * n great conſequence, the 
$314 Gaul court 0 Exchequer | took time to conſider of er decree. See Bunb. 
ert 100. And ſo they certainly did; for it appears, that this ſame cauſe came 
before the barons at no leſs than. ſrven different periods, in various ſhapes, 
| vix. in Trinity. Term, 1719, 2 Breton, 437- pl. 69. OFF. 27, 1738, 
5 2 Brgwn, 438. February, 32 +3, Fin, Abr. 568. pl. 3. n. April 18, 
2 Brown, 439. April 26. "Bunk, 106, pl. 166. and Ofober 26, 2 Brown, 
437+ pl. 69. Id. 439+ Bunb. 107. and all in the year 1722; as alſo 
in January 31, 1723. Bunb. 143. pl. 223. and in Michaelmas Term, 
12 Geo. I. 1726. Gilb. Eq. Rep. 191. beſides the hearing on the ap- 
peal, March 7, 1722, in the lords, 2 Br, Ap. in Parl. 439 


" 4 $ £ © « 3 £ 
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tive 


Mithnelmas. Tem. 9 . 3 


tive houſes, and he grounded this demand, upon a + 

ſtatute and decree of 37 H. VIII. chap. 12. ſet. . 
whereby it was decreed and enacted, 8 That the citi- 
zens and inhabitants of the oity of London, and liberties 
of the lame, ſhall yearly,-? without fraud or covin, for 
ever pay. their tithes to the parſons, vicars, Tc. after 
the, rate following, VIZ, of every ten ſhillings rent by 
the year, of all and every houſe or houſes, ſhops, ware- 
houſes, cellars,” ſtables, and, every. of them within 
the ſaid city and liberty, of the ſame, ſixteen · pence 


halfpenny; ; and of every twenty ſhillings rent by the | 


year, of all and every fuch houſe and houſes, ſhops, 
warehouſes, cellars, ſtables, and every of them, with- 
in the ſaid city and liberties, two ſhillings a and nine- 
pen 65 and fo above the rent of twenty ſhillings by 
the year, aſcending from ten to N ſhillings, 
according to the rate aforeſaid. EA 
1 g it in ns 
n The defendants, by their — to this bil}, ad- 
mitted, that during t the time therein mentioned, they 
bad reſpectively occupied houſes within the ſaid pa- 
Tiſh, viz. the. defendant. Treppaſe an houſe, of the 
. yearly. value of twelve pounds - the defendant Bocket, 
a houſe of the yearly value. of ſixteen pounds; and 
the defendant Wiichell, two houſes of the yearly va- 
Tue of twenty-two pounds. But they inſiſted, that 
no ſuch a demand was ever made as two thillings and 
nine-pence in the pound, by any former vicar of the 
pariſh; nor was the fame ever heard of within the 
pariſh, till the plaintiff became vi vicar, which was but 
two years before the commencement of the ſuit; ; and 


84 1 Nel M 5 * 
383 2 : FE WF. %.. Poll MW LEI eo BOWL. 7 A VG. See GEES 
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4 4 was bie in this — that the right of the v vicar. to o ſmall tithes 

cdold not be en but by an uniform conſtant een See the 
ſtatute. Bunb, 207 B29 © | 
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: 4 70 - Michaelmas Term, 9 Geo. 1. 


ſach payment, after the rate of two ſhillings and 
nine-pence in the pound, either by virtue of a pro- 
viſo in the ſaid ſtatute and decree, whereby it was 
provided and decreed, That where a leſs ſum thin 
after the rate of ſixpence halfpenny in the ten ſhil- 
lings rent, or Jeſs ſom. than two ſhillings and nine. 
pence in the twenty ſhillings rent, hath been accuſ- 
tomed to be paid for tithes, that then in ſuch places 
the citizens and inhabitants ſhall pay only after ſuch 
rate as has been gn or by ſome other law- 
9 5 ways or means.“ | 


[ 


was heard on the 27th of October, 1720, and there 
being no proof that the two ſhillings and nine-pence 
was ever paid or demanded within the ſaid pariſh, 
till by the plaintiff's bill, and ſome doubts ariſing 
concerning the ſame, the court directed that a caſe, 
as it appeared upon, the evidence, ſhould be ſtated 
and ſettled by counſel, on both ſides; which was 
"accordingly done to the effect following, vis. 


That there was no proof in the cauſe whether the 
houſes in queſtion were, or any of them was, in the 
leaſe, at the time of making the ſaid act, or not, or 
that the ſum of two ſhillings and nine-pence in the 
pound was at any time paid according to the value of 
the houſes, by virtue of the ſtatute and decree of 
the 37 Hen. VIII. butit was proved by ſome of the 
plaintiff's witneſſes, in their croſs examinations on 
the part of the defendants, that, till the time of the 

preſent vicar, they never heard of any ſuch demand 
as two ſhillings and nine - pence in the pound for 
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they further inſiſted, that they were exempt froh 


The cauſe, Velo i at iſſue, and witneſſes examined, 


O_ within the ſaid * That in two ancient 
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| Michaelmas Term, 9 Geo. I. 


tithe-books there appeared to be charged for tithes 
againſt the names of the then occupiers of Treppaſi's 
| houſe, the ſeveral ſums of five ſhillings, and three 
ſhillings and four-pence and in another ancient 
tithe-book, the ſeveral ſums of five ſhillings, and three 
ſhillings and four-pence, and two ſhillings and ſix- 
pence; which laſt mentioned ſums of three ſhillings 
and four-pence, and two ſhillings and fix-pence, 
were proved to be the collector's hand-writing, but 
the five ſhillings charge againſt Treppoſs's houſe was 
of another hand-writing : and, in another book, the 
ſeveral ſums of three ſhillings and four-pence and 
two ſhillings and four-pence, were ſo charged, and 
proved to be of the colleQor's hand-writing ; and 
that no certain ſum annually, or modus, in relation 
to Treppaſi's houſe, was proved. to have been paid, 
but as aforeſaid. That in another tithe-book, com- 
mencing in the year 1708, and ending in the year 

1713, Becket's houſe was charged one ſhilling and 
ſixpence, and J/itchelPs houſe one ſhilling each quar- 
terly. It was proved by one Szretys, that for nine 
years, during the time biſhop Fetoler was. vicar of 
the pariſh, he, the ſaid Suretys, lived in Treppoſs's 
| houſe ; and, during that time, never paid more to 
the vicar than ten ſhillings a year, two ſhillings and 
ſixpence a quarter : therefore the queſtion on the ſaid 
caſe was, whether two ſhillings and nine-pence in 
the pound of the yearly rents of the ſaid defendants 
reſpeQive houſes, was due for tithes, by virtue of the 
ſaid ſtatute, ny decree of 37 Hen. VIII. or not? 
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This EY was twice argued by counſe] on both 
ſides; firſt, on 18 April 1722, and afterwards on 
_ a6th Otter following. 


For 


172 


"a 
Gilb. Eq. Rep. 
192» | 


of houſes are 
due of common 
Tight. 


Bunb. 106. pl. 
366, 


192. 


Note, No tithes * 


Cilb. Eq lis 


Mighaelmas Tera, 9 Geo. J. 


For che plaintiff it was argued, that the ſum of 
two ſhillings and nine- pence in the pound, ought to 
be paid by the decree on the ſtatute of 37 Hen. 8. 
cap. 123 and they look upon, that ſtatute to be the 
.general law of riching ! in the city; ; and that if the de- 
fendant could not ſet up a modus or compoſition, 
; whereby it app peared, that they, paid leſs, that this rule 
of tithing ought. to take place; aud they made ſeyeral 
PESO! to this modus ſet up, yy, the Feſendants 3 48 


LN 


First, That it was, 3 | proved. 40 £ tina: out of 
I. and nothing leſs than an immemorial cuſtom 
ses to be a bar. againſt a common right. 


* . * $$ , 
2 ,yncd Rev * 44 7. ae? 


W It was not ſet out, that the * was 
paid annually, « or half yearly.; 5 and if the particular 
time of the payment of A modus be not let out, that 

af modus i is not well, pleaded, nor is it a good bar; "0 and 
the reaſon i is, becauſe. the original agreement muſt be 
certain, that the perſon may know when and what to 
demand; but here there was no time ſet forth in this 
modus; ; and therefore it could be no good bar; z, Nor 


A modus is to be Was the modus tendered to the plaintiff, 5 
tendered. Rees” hh N. 


| In "this ; caſe they quoted for the plaintiff 2 decree, 
in the 16 Fac. I, wherein the court had decreed two 
_ thillings and nine-pence in the pound; and likewiſe 

the caſe of Saint Stoithin s, Sheffield and Serjeant, i in 
2  Michaelmas 16575. and likewiſe the caſe of Humfre- 

vill and.  Plumflead, Trin. 27 Car. . Grant and 

Cannon, Mich. 5 Wil. and Mary. Sir Patience Ward 
and others verſus Kidder, 5 Wil. and Mary. Sayer 
ver ſus Munford, Mich. 6 Wil. and Mary z 1 the 
caſe of Saint Bride's, Townly and. Wilſon, 7th, July, 


1705; in all which caſes, the court had decreed the 
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Midbitelmas Term, 9 Geo. al | 
f ſum of th Mifittiigs and nine. petteß per Scud, 4? ; l | 
0 cording to the ! dad ftatite and decre e. n EN TOTP lh | 
7 | 7% ie yods iat get e aw H base z aro li! | 
e And Mr" BA ken Pride? he "Wis Er Uplglehz 588 Buns. 10. il 
- the plaintiff, fid, the Aatute was Wodht to ben . lil; | 
, derogation of ce rights of the clergy; För fe" were : | it ö 
e by Linwood 201, and by Stow, that the laity uſe | | 1 
p15 ge balfpeby de tnt Pola wehe brd 1 len It 
every Sunday and neh, wach cad £3 2 Pier 8 . Bubur's 6 
ſum than tuo fhillings © ace me pen We e n It 
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; decke lu che Rails Je. that all'ioufes itt in the eit) OR | ky ö 
r of London liefe walk pa ccd Milfidps and To = in 
t nide-pence for every "they ſhi ige Kat! Io then <7 | | | 
| comes the proviſton in the ſect. 18. | MM | 
: p0129q mans eee 8 e 34000 3608 biel you ts 11:08 
provided aHfo; afd'it is derrteu, that white! 1:0 
leſs futh tha two ſhillings” and" mneupehse in the 19 
; twenty hillings rent,. has been actüſtomed to be it | 
paid, for rith&s;"that then; in ſuch places; the fad { | 
citizens and imnbabirints ſhall pay vor only after _ e fil | 
| rate, as en accuftoined.” $I Bos 4 Mu {tl 
Ade we nommes al grin: 45 bün wan n it 1 
| "Now they "tha it was plein by the ſtatute at, | 1 
55 the 55 on 1 before mentioned ir in Linwood, that if 
in thany places in the city, there had been a cuſtom | 
to pay tithes, according to the pound rate; and theſe 
F 


the ſtatute never intended to alter or inlarge, but to 
eſtabliſh ;* for the "ſtatute was n not deſigned in deſtruc- 
tion of any ſettled right: nay they tobk it farther, 
that if there had been a payment of leſs ſums by 
Na between the . and d patiffioners, they 
ks were 
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See © Bobun's 
Law of Titbes, 
463. 


No tithes of 


houſes due of 


common right. 


Micheelmas Term 9 Loew: I, 


as” © +2 


ments; and it was their dehgn, that they ſhould not 
be unravelled on either fide ; and accordingly ſuch 


cuſtomary payments and agreements have been com- 
plied with ever ſince the ſtatute. And 


That Jeſs ſums have been paid by almoſt NED pa- 
riſhioner to the parſon; and therewith they have 
deen content; and although ſeveral decrees have been 


| made in this court for payment of two ſhillings and 


nine-pence in the pound; yet no cuſtomary payments 


in any pariſh, have been ſet aſide or broke through; 
- but theſe matters have been compounded between the 
parties ; and the manner of tithing | has continued the 


ſame in esch pariſh, except in ſuch pariſhes as ate 
otherwiſe regulated by the ſtatute, 22 Car. II. c. 15. 


They faid, that ſeR. 18 was a petſect pte | 


of all thoſe, that had paid leſs. ſums, out of the de- 
cree z and therefore this could not be urged as a mo- 


dus, or ſet up in bar of tithes ; for. tithes were origi- 


nally due; and therefore the bar muſt be complete ; 
but there are no tithes of houſes due of common 
right; for they are none of thoſe things that renovant 
in annum; and therefore the common law (which 
follows the Levitical pattern) did not make them 
titheable z and therefore, they are titheable only by 


' cuſtom or agreement, where there have been ſuch 


cuftoms and agreements, 


N The new. en of eas ſhillings and nine-pence in 
the pound was ſuper-induced by the decree; and it 


is a ſtrange thing to ſay that the decree was in preju- 
dice of the clergy, when it appears that leſs ſums are 


now 


Michaetmas Term, 9 Geo. I. 


now conſtantly paid for houſes in the city, than what 


would de paid if they were rated under the decree. 
And note, it appears the antient payment, in lieu of 
tithes of houſes in Landon, were ſomewhat. ß than, 
two ſhillings and nige in the pound. 


But it plainly appears, chat before the diſſolution See © Bobun's 
of monaſteries a great deal of ſervice in London. was; * 


performed by the regular prieſts ; who not only ſaid 


their maſſes, but viſited the ſick, and performed offices. 


Law of Tithes, 


of devotion in many parts of the city; and when they | 


were extirpated, the duty fell upon' the parochial 
clergy; 55 and then it was neceſſary, that their main- 
tenance ſhould be encreaſed z and therefore this de- 
cree was made, that all perſons ſhould pay the re- 
ceived rents for houſes (that is) where. there. bad 
been accuſtomed payments, the tithes were to be con 
tinued payable according to that cuſtom ; and where 
there was no immemorial cuſtom, yet if there. had 
been by agreement, &c. a payment for eight years 
paſt, this, according to the frame of the ſtatute, is to 
be looked upon as cuſtomary payment; for the divi- 
ſions, and ſeverances of the houſes, wharfs and Ware» 
houſes, were to be as they had been for eight years 
paſt; ſo that the conſtruQion ſeems to be, that if 
there had been an agreement to pay tithes for eight 
years paſt, they were accuſtomed payments within the 
ſtatute; and this will appear from an uniform notion, 
that if there were tithes, by cuſtom or by agreement, 
for eight years paſt, they are within ſect. 18 of that 
ſtatute, 


But where there were no ſuch accuſtomed pay- 
ments, there the ſtature i is introductive of a new law, 
and lays the charge upon all the others, to pay two 
ſhillings * nine-pence in the pound. 
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Baron Page 


Note. 


„ 


, ily to the objeQion, Phat there was no particular 


time of payment alledged, Baron Page ſaid, chat the 


ſtatute by ſect. 11 Hath appointed the payment of 


tithes quarterly; and therefore it need not be ſet out 
in the bill, as the authoriſed"timte' ef piiaenty IT 


Bus dt heads doubtful, whether, that prdviſo ex- 
bende Aer than tö the two ſhillings and nine- 


pence mentioned in the decree, and not to the accuſ- | 


romed d. peymentsz be n ech. 18 f the act. 


das! 2 Al do ng Y 2m: 4; GOO 3. 


Bat in this all the three Judges agreed, that ger 
were not obliged to ſet up thoſe cuſtomary payments 


as 4 modus Ini bar of tithes; for thefe cuſtomary pay- 


ments are enehgtions of the decret᷑; and therefore, in 
what manner ſoever they have been paid, if there has 


been 4 cuſtom mary payment ſince the ſtatute, of a leſs 


ſum, they cannot be bound by the decree o bey te two 
millings and nine. penee in the ee 1 
RN 20515 z nen e 18 

- Now i all that pay leſs ſums be rel from 
W under the decree, and are not within the 


%. 


ought to try whether there be ſuch keine? Pay- 


ments or not, eſpecially ſince, i in this caſe, it appears 


by the books of the parſon, that leſs ſums were col- 
lected; and it could not have been preſumed, that 
they would have been collected i in that manner, if they 
had not been old accuſtomed payments; for how could 


thoſe ſums have come into the patſon's books, if they 


had not been the old accuſtomed dues 


And the difference of * payments in the books 


may be reconciled by ſuppoſing ſome of them to be 
quarterly, ſome INE paymetics. 


: 185 
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| modus... | 5760! a; 
5 11 4 16 1 — . 


Mithaelmas Term, 9 Geo. 1. 
This caſe relates to the inheritance, and the Inhe- 
ritance is to be bound by our decree; and where the 
inheritance is charged merely by cuſtom, it is uſual 


and juſt, if the * deſire it, to try ſuch cuſtom, at 
law. 


** - ww eo * *, Aer » Pp 
E wit * * > . As & \ \ A'S * 


us Wt . A 


The court conceiving fone doubt in relation to 
theſe payments, ordered, that it ſhould be referred to 
a trial at law, upon this iſſue, viz. Whether any, 
and whit ſum, and what ſum or ſums, eſs tan two 
ſhillings and nine-pence in the twenty ſhillings rent 
had been accuſtomably paid by the defendants for 


| tithes, for any and which of the hoſes in poſleflion 


of the defendants, or any, and which of them; al- 
ET 8 uy 7 15 bad W = n 


0 5 . - # 


tas 


1 this _ were quoted, 2 Toft. 660. We 30. 
8 3 116. Watſon, 387 to 399. Cre. Car. 596. 
Telu. zi. Mor, 912.1 Ca. 1 15. Grant: 5 caſe. Liu, 


Rep, 102, MOT Deg. 351. Hob. 11, 7 15 


1 wh © 1 . ">. « . l 2 
3 * 2 & » Pa * 18 1185 * 117 n 
o 


10 the Exchequer, 


* 


n 10 Wig after the Term. 


1300 


Fam againſt babe. 


H 18 cauſe came on. again, and the plaintiff 
had amended their title in exhibits, by ſhewing 
a leaſe from the im propriator to Sir Herbert Croft; but 
it was objeQeo, for the defendants, that the plaintiff 


2 Brown, 4439+ 
Gilb, Eg. Rep. 


194 


8 Vin. Abr. 365. 
0 3. n. 


* * 1 * 


Gilb. Eq. Rep. 
194+ 


Bunb 106, ple 
166. 


At tlie Sittings at Serjeant i Inn Hall, l 


* 


This cauſe put 
off again, with 
liberty to mend. 
Bunb, 11 5. n. 


had not amended his bill; and conſequently had not 


given the defendants an opportunity of controverting 


the plaintiff's title; and upon this objection, the 
N 8 cauſe 
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tithes, they be- 
ing parcel of a 


Ciftertian order. 
4 unb. 124. ple 
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The method of 
proving, wee 
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eouncil of Late- 
wy in the year 


Michazlmas Term, .9 Geo: I. 


Cauſe was again put * with n for plaintiff to 
amend. | 


See this ſame caſe under Trinity Terms 9 Gee. . 
December 7, A. D. 1728. 


In the Exchequer. 


At Serjeant' 5; Inn Hall, Chancery: Lane. 
Lord againſt T ark. | 


BY I L 4 by the vicar of Tiſchurch, in x ths odnty el 


Suſſex, for tithes; the defendant inſiſts the lands 


were parcel of the monaſtery of Roberts-bridge, which 
monaſtery of the was of the C:i/tertian order; and therefore diſcharged, 
being diffolved by the ſtatute of 31 Hen. VIII. ch. 13. 
as of one 22 the greater abbies ; ; but notes Jands, 


but quam diu in | projets manibus; ; and even not al 


- thoſe, but only fuch as were in them before the coun- 


eil of Lateran, as is expreſſed in that council, which 


was held 5 Hen. II. A. P. 1179. 


The method of proving, whether the lands. were 


*aichaled before or fince the council of Lateran, is 


| purchaſed before only by payment of tithes, which will induce a pre- 
ſumption, that they were purchaſed after; and, by 


the court, the defendant was decreed to account; for 
that it appeared, that the lands were in tenants 
hands, and conſequently not diſcharged when they 


came to Hen. VIII. 


See the caſe of e Ulithern, under Eafter 
Term, 8 Car. II. Wilſon againſt penn un- 
der Michaelmas Term, 12 * II. 
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In the Exchequer. 
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Bate againſt Hodges, 


\ 


B I LL by the rector of Wartham in the county Modus for march 


land, up-land, 


of Kent for tithes; the defendant inſiſts upon hay, and all 


ſmall tithes 
this modus, vis, one "ſhilling an acre for marſh land, _ — 


four- pence an acre for up-land, payable at Michael- 196. 


— ©. —— 
„ as Don — — * 
* — 2 
2 " RL = 
„ VEDS  p p n 


mas, for bay and all ſmall tithes within the pariſh LIN | 
(except hops). 4" j 
1 15 
| | | 4. 
| | | 5 1 
| Note; it was admitted, if this m9dus had been for What medus tos 171 I 
: tithe hay only, or the tithe ariſing on the land, t ths ER wh 
— nn 1 
; one ſhilling had been too rank. 11 in 
{8 
Baron Price v was of opinion, this was (as laid) a lh N 
1 void modus; Page and Gilbert, batons, that it was [1:8 
: good, and decreed accordingly, for the defendants. 1 i 
. : ; i Wk 1 
a See this cauſe reheard, under Michaelmas Term, 1 
1 11 Geo. I. Burwell againſt Coats, under wo 1 | 
" Term, 10 Geo, I. 1 | 
8 : | | . . 
- 1 D. 1723. - 
»y = _ 
Ir ” ; In the Exchequer, 
ts ES,” 
y Tully againſt Kilner. 
; B ILL by the rector of Aldingham, in the county Modus of peat 
& and rurf, in lien 
5 palatine of Lancaſter, for the tithes of ley- of tithe hemp, 
- ground formerly uſed as arable ; but (fince) convert- ry m_—— 
; | . tainty, and fot 
7 that no 18 of turbaty alledged. Bunb. 126. pl. 197. 
5 | 5 N 2 ed 
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- ed into hay ground; the defendant inſiſted vor this 
modus. | 


That the occupiers of ancient tenements, within 
particular vills, or townſhips (expreſſed) within the 
ſaid pariſh, with their own carts, carriages, and horſes, 
led and carried, and ought to lead and carry, a cart- 
had of peat and turf, from Ulver/lon moſs to the par- 
ſonage-houſe, for the uſe of the parſon and rector, his 
farmer or deputy, on ſuch a day, or within the ſpace 


of every wo years, as they have or ſhould require the ay 
ſame, in full diſcharge of all the tithe of hemp, flax, H 
and hay, growing or ariſing, on the ſaid ancient tene- | 
ments. 
This was held to be a void modus by three barens, in 
the abſence of Lord Chief Baron Mountague, for a cart- : du 
load is. too uncertain ; it may be drawn by two or ſix MF alt 
horſes ; and there is no right of turbary alledged in Ss pr 
the parſonage-houſe, or in the ern Target s ancient te- | as 
nements. ca 
. | | | co 
4s 63 th 
A. D. 1723. 9 ol: 


In the Exchequer. 
At Serjeant's. Inn Hall, Chancery-Lane. 
Lloyd againſt Mackworth. 


Timber ſhall be ILL for tithe-wood ; the defendant inſiſts, that 
preſumed to be ; : 3 b 5 
_ of above twenry — it was timber; but does not ſay that it was 
ears growth, | 
eee above twenty Fu growth. 
trary be proved, 


Sunb. 1b. pl. By the court, we will 3 timber to be above 
_ .: tNenty years growth, unleſs the plaintiff proves the 
conuary. 
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In the ebene. 


Doctor Bennet againſt Treppaſs and others. 


N iſſue was directed in this cauſe, to try, Books of former 
whether there had been any variation in the eee. 


payment of tithes or ſums of money in lieu of them, eee of iſſue, 
w er any va- 
for houſes in London, according to ſtatute of 37 nation r ben. 


Hen. VIII. chap. 12. „ 


of houſes in 


Landon, Bund. 143. 1 223. 37 1 III. chap, 12. 


It was now moved, that the plaintiff ſhould pro- | : 
duce at the trial, the books of the former rector; and \ 
although it was objected, that theſe were properly 
private books, and the plaintiff's own evidence; yet 
as they had before been produced at the hearing of the 
cauſe, and as the iſſue to be tried is to inform the Tues are to in- 

. | . form the conſci- 
conſcience of the court, the jury ought to have all e of the court, 
the light the court can give them; ſo by the court, the 
plaintiff was ordered to produce theſe books at the 
arial, 


"hl the next caje. 


See alſo the caſes of Doctor Burgeſs againſt Symons, 
both under Trinity and Michaelmas Terms, 4 
Car. I. and of the parſon of Saint Buttolph, 
under the laſt mentioned term; and of Langham 
againſt Baker, under Trinity Term, 10 Car, II. 
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2 Yr, Ap. in 
Parl. 439. 
Gilb. Eq. Rep. 


192. 
2 Vin. Abr. 568. 


pl. 3. n. 
Bunb, 107, 


Hilary Term, 9 Geo. I. 
In the Houſe of 2 


7 ns Bennet, Door of Divi- 


nity, Vicar of Saint Giles, } Appellant, 
Cripplegate, London, 5 


Michael T reppaſs, Richard Bocket, | 
and Nichelas Wilcbell, pariſhio- p Reſpondents, 
ners of the ſaid pariſh, 


ROM the decretal order made in this cauſe by 


the court of Exchequer, [which ſee under Mi- 
chaelmas Term, 9 Geo. I.] the plaintiff appealed to 
the Houſe of Lords, inſiſting, that no iſſue whatever 


ought to have been directed; becauſe there could be no 


occaſion to ſend thoſe ſaQts to be tried by a jury, which 
had already been ſettled and agreed to by the conſent 


of both parties, in the above caſe ;z and that with ſa 


much care and deliberation, as to take up fifteen 
months in preparing the ſame to the appellant's great 
delay and prejudice : that it appeared from the anſwer 
6f the reſpondents, that there was no one cuſtomary 
rate in that part of the pariſh of Cripplegate, which 
lies within the city of London; the reſpondent Trep- 
paſi's pretended payment being after the rate of about 
twelve-pence in the pound, and Bocket's and Wit- 


ebell's after the rate of about four-pence in the pound, 


and no more; and for this reaſon alſo, it was appre- 
hended an iſſue was unneceſſary: that the reſpon -; 


dents had not given the leaſt colourable proof, of any 


modus or cuſtomary payment whatſover, ſo as to bring 


them within the proviſo of the act of Parliament; 


nothing more being proved than that, between the 
years 1708 and 1713, Rocker s houſe bad been charged 
with 


„ 0 


Hilary Term, 9 Geo. J. 


with one ſhilling and ſix- pence, and Witchell's ** 
with one ſhilling each; and as to Treppaſs's houſe, 

that different ſums had formerly been paid, viz. three 
ſhillings and four-pence, and two ſhillings and ſix- 
pence : that the reſpondents ought not, in this caſe, 
to have been admitted to read their proofs, to ſupport 
ſuch pretended cuſtomary rates, becauſe they had not 
fixed or alledged-any time when the ſame were paya- 
ble; and by the conſtant practice of the Court of Ex- 
chequer, a modus is held to be void, where no time.is 
alledged or appointed for the payment of it : that the 
negle& of the appellant's predeceſſors to demand ac- 
cording to the ſtatute, could be no prejudice to right 
veſted by expreſs words of that ſtatute, which was 
made to regulate and eſtabliſh an immemorial cuſtom 
of paying tithes in * Londen; and therefore, it was 
hoped, that the decree would be reverſed ; and that 
the appellant ſhould have an account from the re- 
ſpondents according to the ftatute, ſince he muſt 
either have that or nothing, there being no proof of 
any cuſtomary rate payable for the reſpondents houſes, 
ſufficient to ground a demand upon, | 


On the other fide, it was ſaid, to be uſual for 
courts of Equity, to direct trials, where matter of 
facts appeared doubtful, eſpecially if ſuch facts de- 
pend upon cuſtom and uſage, which are matters 


moſt proper to be determined by a jury: that the con- 


ſtant acceptance of leſſer ſums than two ſhillings and 
nine-pence in the pound, was apprehended to be ſuf- 
ficient to induce the court, to direct ſuoh iſſue as they 


* 5 — 


he ax 


Fs... - 


* See the note ſubjoined to the appellant's caſe, at the end of this, in 
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Hilary Term, 9 Geo. I. 
had done, as it could not be preſumed, that the vicars 
of the pariſh would ſo long have accepted of ſuch 
leſſer payments, if two ſhillings and nine-pence in the 
pound had been due to them, becauſe the ſame would 
make the living three thouſand pounds per annum more 
than it was now worth, being only about eight hun- 
dred pounds per annum: that as it appeared, that 
leſſer ſums than two ſhillings and nine-pence in the 
pound had been paid for the reſpondent's houſes re- 
ſpectively, it was a ſtrong evidence of an accuſtomed 
payment; and eſpecially in this caſe, where the full 
ſum of two ſhillings and nine-pence had never in any 
ſingle inſtance been paid ; nor was there any evidence 
that contradicted the payment of theſe leſſer ſums, or 


proved any variation in thoſe payments. As to the 


objection made by the appellant, that the direction 
of the trial would be the occaſion of great delay and 
expence to him: it was ſaid, that the contrary was 
true; for that a trial might have been had, and a 


final decree made, in leſs time, and at leſs expence, 
than what was occaſioned by the preſent appeal; but 


it was manifeſt, that the avoiding either expence or 


delay, had been very little in the appellant's view; 


there being a clauſe in the aforeſaid ſtatute or decree, 
That if any variance, controverſy or ftrife, do or 
- ſhould ariſe within the ſaid city, for the non-payment 
of tithes, &c. or if any other doubt ariſe, upon any 
other thing contained within the ſaid decree; that 
upon complaint made by the party grieved to the 
Mayor of the city of London for the time being, the 
ſaid mayor, by the advice of the counſel, ſhall call 
the ſaid parties before him, and make a final end in 


the ſame, with coſts to be awarded, by the diſcretion 


of the ſaid mayor and his aſſiſtance;ꝰ which method 
if the appellant had thought fit to have taken, the 


matters 


. Hilary Term; 9 Geo. 1. 185 


matters in queſtion might have been long ſince doings 
mined at a very eaſy expence; and therefore it was 
hoped, that the order would be . and the 25 
peal diſmiſſed with coſts. a 


Accordingly, after hearing counſel on this appeal, Orter affirmed, 
it was ordered and adjudged, that the ſame ſhould be 1 
diſmiſſed, and the decretal order therein complained on Eq. Reps 


of, was ( di i entiente clero) juſtly affirmed. | | Bund, 107. 
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The following note is ſubjoined to the appellant's 
caſe: | 


< The appellant humbly hopes he is ſufficiently 
authorized in affirming, that this right was veſted in 
the clergy of London by the immemorial cuſtom of 
that city, antecedent to the ſtatute, It appearing, 
in the cafe of Dr. Dunn, related in Sir H. Caltbrep's 
Reports, fol. 62. from the records of London, there 
referred to, and from ſeveral books of great anti- 
quity, that in 13 Hen. III. there was an ancient 
Cuſtom, which had then been uſed time out of mind, 
that proviſion ſhould be made for the miniſtry of 
Londen, in this manner, viz. That he which paid 
twenty ſhillings for his houſe, ſhould offer every 
Sunday, and every apoſtle's day, whereof the even- 
ing was faſted, an halfpenny ; and he that paid but 
ten ſhillings rent yearly ſhould offer but one farthing ; 
which amounted to two ſhillings and ſixpence in the 
pound in the whole year; there being then, beſides 
the fifty-two Sundays, eight apoſtles days, the vigils 
whereof were faſted, and no more, which payment 
continued till 1 3 Rich, II. about which time, the 
clergy, beginning to inſiſt on offerings to be paid on 
twenty-two ſaints days more, it then amounted to 
three ſhillings _ three-pence in the pound yearly, 
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27 Han. VIII. 
chap» 21. 


37 Hen. VIII. 
chap. 12. 


Hilary Term, 9 Geo. 1. + 
And, in 36 Hen. VI. there was a compoſition be- 
tween the citizens of London and the miniſters, that 
this payment ſhould be made according to that rate, 
But diſputes afterwards ariſing, there was a ſubmiſ- 
fion to the lord chancellor, and divers others of the 


| privy- council, and they made an order for payment 


of tithes, according to the rate of two ſhillings and 


nine- pence in the pound, which was firſt promulged 


by proclamation, and afterwards eſtabliſhed by act of 
parliament, 27 Hen. VIII. chap. 21. There was ano- 
ther order or decree made to the ſame purpoſe, with 
ſome addition, and confirmed by act of parliament, 

37 Hen. VIII. chap. 12. which is the at on which the 
appellant now founds his demand,” 


See the original caſe and Sabie: under Michaelmas 


Term, 9 Ges. I. and under Hilary Term, 10 
Geo. I. 
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Eaſter Term, 9 Geo. J. 
May 20, A. D. 1923. 
In the Exchequer. 
Evens againſt Newell. 


grant from King Edward the Firſt, of all tithes iſſu- =_ 
ing from * arts within the foreſt, of new afſarts, 225 
and to be aſſarted; but by the proofs it appeared, that 
.theſe lands were never grubbed up, but were always 
wood lands, and no tithes ever paid. 


By the court ; + ale is only ſuch lands as have been 
grubbed up, and made fr for tillage; 3 and the bill 
Was diſmiſſed. 5 


See the caſe of Bond againſt Barrow, under Hilary 
Term, 4 Geo, II. | 


— 


— 


® See Spelm. Gleſſ. verb. Alert, ” 3 * 9. * 4 
Fdw. I. Extenta maner. Regiſter. Du F. reſne, verb. * arr. Blunts 
Dict. verb. Aſurt. Cow. Interpret. verb. Afr. Mod. Ane. 
Dial. Excheq, chap. zii. One of the defendant's counſel ſaid, that the 

word © Aſart”* was derived either from exargndo or N mare. 
. 129. Dy" | 


lands grubbed up 


BILL for the tithe wood of all 3 Mert means 
lands within the foreſt of Dean, by virtue of a and made ft fel 


e. 


128. pl. 
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May 20, A. D. 1723. 
In the Exchequer. 


Burwell againſt Coates. 


Whether any B ILL by the plaintiff as leſſee of the impropriate 
mona oY ' rectory of Normanby, in the county of Lincoln, 


claiming tithes, 

as to his ſetting 

2 1 It was inſiſted upon for the defendant, that the 
plaintiff (being a lay impropriator) had not ſet forth 
a ſufficient title ; and upon that the long controverted 
queſtion, whether there was any difference between 
a lay and ſpiritual perſon (claiming tithes) was re- 
vived, but it was not now determined; for, by the 
court, the tithe was well enough ſet forth in the pre- 


ſent caſe. 


. 
F 


Bedus of for The defendant inſiſted upon a modus of four ſhil- 
1 lings, payable at Eafter, in lieu of tithe hay, ariſing 


lies of the hoy, on his farm, and other lands particularly fet forth, 


Jowed as fraudu - | - 


may introduce a fraud ; for if a farmer ſhould turn 
all his arable land into meadow, he would be diſ- 
charged of the whole four ſhillings; beſides, it 


is too uncertain, it not 2 certain what a farm 
eonſiſts of. 


See the caſes of Bate againſt Hodges, under Hilary 
Term, 8 Geo, I. and under Michaelmas Term, 
10 Geo, I. 
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188 Faſter Term, 9 Geo. I. 


fpirirual perfon, under the dean and chapter of Lincoln, for tithe hay. 


- 4 and uncer - But by the court; this is a void modus, becauſe it | 


| May 28, A. P. 1723. 


In the Exchequer, 8 


15 Man ros, Eſq; _ Plaintiff, , 
Ralph Saber, Eſq; „Mandant. 
T* E plaintiff exhibited his bill this term, in the 
Court of Excheguer, againſt the defendant, ſtat- 

ing, that William Redman of York, Eſquire, being 
ſeiſed in fee, or of ſome other eſtate of inheritance, 
or poſſeſſed for ſome long term of years, or otherwiſe 
intitled in his own right, or in truſt for his children, 
William Redman, Watkinſon Redman, and Alice the 
wife of Richard Atkinſon, in and to all thoſe the tenths 
and tithes of corn, grain, hay, and other tithes, as 
well great as ſmall, of what nature and kind ſoever, 
with all and ſingular the rights, members and appur- 
tenances, yearly ariſing and growing. within the vil- 
lages, fields and hamlets, of Egſineſſe, Craok- Holme, 
and South» Holme, within the pariſh of Hovingham, in 
the county of York, by indenture, dated 27th Ja- 
nuary 1721, made between the ſaid Milliam Redman 
of the one part, and the plaintiff of the other part; 


By the ſeveral 
ſtatutes of diſſa- 
lution, tithes in 
the hands of lay» 
men, are decla- 
red to be tem- 
poral inheritan- 
ces, and lay fees; 
and they have 
alſo the like re- 
medy in the 
temporal courts, 
and may ſue for 
them in like 
manner, as for 
lands, tenements, 
and other here- 
ditaments z aud 
tithes have at 
this day all other 
incidents belong · 
ing to temporal 
inheritances. 
2 Br 517. 
pl. 78. 


the ſaid Redman demiſed to the plaintiff, all and ſin- | 


gular the ſaid tithes of corn, grain, and hay, with all 
and ſingular their rights, members, and appurtenances, 


yearly ; and from time to time coming, growing, in- 


creaſing, and renewing within the villages, fields, 
and hamlets of Eaſtneſſe, Crook- Holme, and South- 
Holme, or in any of them within the pariſh of Ho- 
vingham aforeſaid, and late belonging to the diſſolved 
monaſtery of Newbrough, in the ſaid county ; and all 
other the tithes, as well great as ſmall, with their and 

every 


Trinity Term, 9 Geo. L, 

every of their rights, members and appurtenances, of 

whatſoever nature, kind, or condition the ſame were; 

and all his, the ſaid William Redman's right, title, in- 

tereſt, claim, and demand whatſoever, as truſtee for 

his ſaid children, of, in, or to the ſaid tithes and pre- 
miſes, or any part thereof, to hold the ſame to the 


plaintiff, his executors, adminiſtrators and aſſigns, 


from the 25th of March preceding the date of the ſaid 
indenture, for twenty-one years, under the yearly 
rent of twenty pounds: that by this leaſe, the plain- 
tiff became fully and legally intitled to receive, or 
. otherwiſe to have a ſatisfaction made to him for all 
the ſaid tithes, growing or ariſing within all, or any 
the places aforeſaid: that the defendant, who was 


'” owner and occupier of ſeveral” lands, paſture and 


- meadow, within Eaſtneſ# aforeſaid, 'refuſed to pay 

the plaintiff, or to make him any ſatisfaction, for the 

| ſmall tithes and herbage, ariſing from the appellant's 

lands in Eaftneſſe aforeſaid, or which did grow or 
renew in the year 1721, out or upon the faid lands 
and grounds; wherefore the bill prayed, that the de- 
fendant might ſet forth the particular quantities and 
values of the faid tithes; and that the plaintiff might 
have a ſatisfaction for the ſame, and be otherwiſe re- 
lieved in the premiſſes. 


To this bill the defendant demurred ; and for the 
cauſes of demurrer alledged, that the plaintiff had 
not by his bill ſet forth, as he ought to have done, 
| how William Redman, who thereby appeared to be a 
layman, became intitled to the tithes demanded by 
the ſaid bill, whether by grant, preſcription, or 
otherwiſe, or what eſtate the ſaid William Redman, 
had in the ſaid tithes, or whether he had power to de- 
miſe the ſame ; or that any eſtate i in the ſaid tithes, 

2 did 


ih Term, 9 Geo. * 


a0 or could paſs from the ſaid V lliam Redman to the 

plaintiff ; for which reaſons, and other defects in the 

ſaid bill, the defendant prayed the Judgment of the 

court, whether he ſhould be compelled to make any 

further or other anſwer thereto, and W to be diſ- 
miſſed with coſts. rr 


On the 28th of May, 1723, this demutrer was 
argued, when the court were divided in opinion; 


the Lord Chief Baron Montague, and Mr. Baron Gil- 


bert, being for over-ruling it; and Mr. Baron Price 
and Mr. Baron Page, for allowing it; whereupon, | 


according to the courſe-and practice of the court in 
ſuch caſes, the demurrer was ordered to be over- 
ruled, but without coſts; and the defendant ſhould | 
put in his nher to 'the faid BWB 
See this caſe on al 2p" the name of enten 
and Taylor, under the year, 1723-4. 
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oy IT, A. D. 1723. 
In the Ercbau. ; & OE 
At Ps * Hall, chanel Bes. 


r lr reg againſt Vincent.” n n 


@ +5 nn 1ry99.9 ook. IO 
Mer © ILL os Feten e den lm) 1, the dex 
Mart's day, A 4 fendant inſiſts,. that it was. cuſtomary to tithe 
„ N a r their lambs at Saint Mark's. day,\25th April; but, 


time for tithing 


them is, when for the + laintiff, it WIS: faid, that by he defendant” > 


they can live own proofs. it appears, they, generally; then; are, but 
without the dam. 6 


Bub. 133. three weeks old, and cannot live without the dam; 
Pl. 109. but it is uſual -to tithe them. not. until Auguſt, and 
ſometimes not unell Michaelmas ; but the general 


rule is to-tithe them, when they ae able of living 
without the dam. 5 


7 $03.2920U , 


\ 
Kan 5 8 


And by the court, the cuſtom inſiſted upon by the 


defendant is unreaſonable, and decreed for the plain- 
tiff, 


* 


See the caſe of Brinklaw againſt Edmonds, under 
Michaelmas Term, 4 Geo. II. of Crofts under 
Michaelmas Term, 6 


bt * 


+ «4 ; l Wer! 5 193 
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In the en 


Sir Roler 2 Eyre, Lord, Chief Baron. 3 
Sir Robert ries 9 Vc fy 


— — — x. 4 


Sir Francis Page. 
Sir Jaſferey Gilbert. 


Sir Philip 7 orke, Attorney-General, | „ 
Sir Clement IWearg, Solicicor-General, ; yd. bens 
bi Wilkan 7 bonfong Recorder of ue | 


1 5 dn 


Ema 3. A. D. 1723: 
Saint Ely and Prior. 


\H E R E was the ſame reſolution in thi $ caſe as Mod) sdifal- | 
in thoſe of Goddard againſt” Keeble, [which ſee 19% the time 


| Poe | 5 ot being men- 
under ee Tos, 8 Geo. I.] and of Pemberton and toned when pay 
Sparrow, [which ſee under Trinity Term, 9 Geo, I.] Bunb, 105. n. 
and upon ithe: ſame n Viz. the time not being 


mn 25 3 enn : T1} &4 
R : xl | 2 : 
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F< CI 


4 PPE © 


nb 51. 4 A A. D. W723. 
Ia the Houſe ak Lords, 


Ty Sins Eſquire, 2 2 
William Tayler, Eſquire, .. 110 27 | Reſpondent. 


F ROM the order of the court of Exchequer, in 2 Bre. Ap. in 

this cauſe, [which ſee under the name of Tay- DTS 

tor againſt Crayborne, in Trinity Term, 10 Geo. I.] 
| | O 1 the 
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Hilary Term, 10 Geo. I. 


the preſent appeal was brought, and on the hehalf 


of the appellant it was inſiſted, that Malliam Redman, 


under whoſe leaſe the reſpondent claimed, not being 


a rector, or one who was intitled to tithes of com- 
mon right, the reſpondent ought to ſhew a title in 
Redman; that the appellant might have an opportu- 
nity of enquiring into, and' ſatisfying himſelf con- 
cerning the title, and, if he found it good, that he 
might ſubmit to pay tithes, without further trouble 
or expence: That the pretence of title in William 
Redman might be under a term of years which the 
reſpondent did not ſet | forth, nor for what time that 
term was to continue, and for any thing which ap- 


| peared by the dill, the term might be expired; that 


the bill tated Redman to be intitled in his own right, 
or in truſt for his children; and that he demiſed to 
the reſpondent all his right, title, intereſt, claim, and 
demand, as truſtee, for his ſaid children ; whereas it 
did not appear, what che truſt was, or what his 
eſtate. was, which, he bad. as. truſtee ; neither did it 


aspear, that Redman, or any under whom he claimed, 
ver received the tithes of the. lands ee i 


1 


N other Siamese Ahaditichen' in the 


hands of laymen, are now of adifferent nature, and 


come under another conſideration from what they were 
at common law ; for by ſeyera] ſtatutes of diſſolution, 
they were mada and declared in the hands of laymen, 
ms temporal inheritances and lay fees; and more par- 
ticularly, it is enacted by the ftatate of 32 Hen. VIII. 
chap, 7. that lay perſons ſhall. have the like remedy 
lor the recoveries of tithes in temporal courts, and are 
enabled to ſue for them, in the like manner, as they 
may for lands, tenements. and other heredjtaments; 
ne tythes have, at this ON; all other incidents be- 
5 : een 


* 
— 


„ JOY SE » Ih... tt 


- 5 Term, 10 Geo. J. 


jonging to an inheritance: That the Wliging 
the reſpondent to ſet forth his leſſor's title- further 
than he had in general done, was binding him to a 
great difficulty, he being no ways privy to or conu- 
ſant of his leſſor's right, any other wiſe than as appears 
from his covenant in the leaſe: That the reſpandent' 8 
not ſetting forth the title, as required by "the demur- 
rer, was only matter of form, and could have no in- 


fluence on the merits of the cauſe, or prejudice the 


appellant in his right to the tithes, if he had ſuch 


right, or to any diſcharge or exemption from the pay- 


195 


ment of them: That this judgment, was agreeable to 


former reſolutions in caſes of the like natute; and 
even in thoſe where greater exactneſs and certainty 
was required, than in a bill of this kind; and there- 
fore, it was hoped, that the appeal would be diſmiſſed 
wah colts. 

Ae p e hearing counſel on this appeal, 
it was ordered and adjudged, that the ſame ſhould be 
diſmiſſed, and the order therein complained of, af- 
firmed; and it was further ordered, that the appel- 
lant ſhould pay to the reſpondent: yuey' a for 


4 his OO in jade ag of the faid Fs” ; 


, 


Order affirmed, 


Lords Journ» 
22 vol. 281. 
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| Michoelmas Term, 10 Geo. 1. 
N vember Thy A. D. 725 


In the Exchequer. | b 


Sit Robert Eyre, Lord Chief Baron. 
Sir Robert Price. e P68 Wy 
Sir Francis Page. - 

Sir Pefferey Gilbert. 1 en 


i Sir Robert Raymond; 8 8 
— Sir Philip Yorke, Solicitor- General. 
: a 9 Tonen, Recorder of London. 


Lloyd againſt Mackworth. 
Decree againſt ILL for tithes againſt two; the ee 
the one defend- 


e e anſwer ſeparately; and there were ſeparate exa- 
883 0 


making default minations; one defendant made default; and there 
in a bill againſt 


two for tithes, was now a deeree againſt the other, with the whole 


_ the whole coſts; and the court would not diſtinguiſh, as to the 


Bunb. 138. pl. coſts between the; two defendants, but left Maci- 


— worth to get his. contribution. from the other;-as he 


could; but note, this, as it Ry can only be, by 
bill. 


Nowaler 21, A. D. 1723. 
In the W | 
Linking againſt Cumming. 


Exemption from DILL for tithes in-the pariſh of Warton, in the 
tithes — county of Lancaſter; the defendant inſiſts: upon 
1 exemption for his eſtate called Hilderflen; and for 

un 13 + Þle | | his 
215. : 


his 


wh 
one 
pre 
cor 


' anc 


an 
dif 
dec 


he 
on 
for 


his 


TP 


| and the W en bill was diſmiſſed. 


AMichaelmas Term, 10 Geo. I. 


his right of common without number, in Nalin, 


which eſtate was parcel of the abbey of Coterſand, 
one of the greater abbies; -which.exemption was 
proved ; but it was objected for the plaintiff, that the 
commoh is only a profit apprendre out of other land; 


and an exemptien cannot ariſe for an appendancy, or 


an appertenancy..." But hy the court, we will make no 
diſtinction between the common and the eſtate ; and 


* 1 $ 
— 4 


decreed” for the e wal TG ene 


4 ; 


"ack 25, * D. 3723+ | 


ES In the Exc beguer. | 
91 5 & 141 3 67 & Boys againſt Elis. ö 8 1 
N à bill for tithes; a queſtion aroſe, whether there 


was fraud in tithing lambs, on this caſe: the 
ewes were kept by the defendant in the pariſh of Drif- 


field, in the county of York, (where the demand lay) 
all the year until Chri/tmas, when they were ready to 


drop their lambs, and then were removed into the pa- 


riſh of Stern, (where there was a ſmall modus only for 


lambs): and there kept till Lach- day for conveni- 


ence of forage, as inſiſted upon by the defendant, and 
at Lady-day were brought back to Driffeld. Note, 


there had, if it could be decreed; for the tithe of 
lambs muſt be paid, where they fall, and is not a de- 
viſible thing as wool wy 3 note, the land in Sheri was 
the defendant's owner h ans 13544290 + hind id 


e He * Y% - 
% —— * 


B, the dansk. Here i is nota ſufficient proof of fraud, 
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'1\ 


What removal 


of ewes ready to 


drop their lambs 


is fraudulent. 


Bunb. 239 ph . 


217. 


there was no demand of tithe pro rata; and quere, if 


Tithe of lambs 
not diviſible as 
wool, 
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Bill for tithes by 
the biſhop ane 
ſequeſtrator, 
during the inca- 
pacity of the in- 


cCumbent, diſ- 


miſſed for want 
of making the 
incumbent or his 
committee 2a. 
party. ; 12 1 
Bunb. 141. pl. 


Michaela: Term 10 Geo, I. 


But Page and Gilbert, barons, thought at firſt, it 
wink be proper to ſend it to an iſſue, to try, whether 
fraud or not fraud; and whether this had been the 
uſual method of the defendantꝰ's courſe of huſbandry; 


bes I they mme with TOO cue 


67 15101 Sins 367 10 wa 2%5 | 


i} 6a 11800 LEH 5 3 HA)» 4 340 110 


The Ny" of London and 8 TIP 
Nicholls. 


Bu che dite of Linden and bet, as 
ſequeſtrator during the incapacity of mind of 
Barefoot, the preſent: incumbent; for tithe-wood in 
the pariſh of Bir changer in the county of Eſſex; the 
defendant demurs; for thi it it does not appear, that 
either of the plaintiffs had any title; and it was in- 
ſiſted upon, by , the cus ſel for the defendant, that 
(now, ſince the diviſion of pariſhes), the Whole right 
to tithe was veſted: in the tector, and the biſhop had 


: nothing to do with the right, (even ſince the ſtatute 


a8 Her. VIII. 
chap. 1. 


of 28 Hen. VIII. chap, I. which relates toda va- 
cancy) but only to take care that the cure be fupplied, 
and the profits ſequeſtered for that purpoſe; and the 
other plaintiff was only a ſequeſtrator, who, as it ap- 
pears by the form.of the ſequeſtration, and by his own 
ſhewing i in the. bill, was only an agent and colleQor ; 


beſides, the incumbent Bareſast ſhould have been 


made a party; for pothbly, at this time, he may have 
recovered his right ſenſes; 3. and if he ſhould exhibit 
his bill, a recovery now could not be. pleaded. i in bar of 


his demand. Baron Price was of opinion, that no 


decree could have been for the plaintiff, if it had been 
a ſequeſtration during, a vacancy, nor can there be in 
this caſe; but Page and Gilbert, barons, were of opi- 
nion, the bill had been well enough, if Barefoot had 
n a party, either i in perſon, or by his committee ; 
and 


of demutrer:- 
other cauſes; Sc. ) were not in the demurfer, as they | 
- ſhoutd have been. „hire r 7 51511 I 


— — — . 2 


e nen 11 Geo. l. 


and the bill was diſmiſſed; but wide röbs! oh 
want of patties not being expreſhly aſſigned, as cauſe 
And nbte, the words 228 2nd for vets 


a 7 * 


4b 34 2 


® If 1905538 GY 


See the caſes of Pere 3 Oldfield, under Trinity 
Term, 32. Car. II. Banks,and Rye, under Mi- 
chaelmas Term, 1 Fac. II. Jones N Barret, 
under Hilary Term, 10 Geo. I. 


j "XN * ».0 


Hilary Term, fs Geo. ah, 


A *. 
FA D.. 3724s! . 
yy liv 
112 #34: 302 10 £1447 


"I the; Exchequer. . nit var 
180185 21 3311 cds 


Coole, ec again 75385 75 and others. 


JILL by the vicat of Eynjbam, in the count 
D of Oxford, for ſix years tithe herbage and Furze, 


of à cloſe called Amberry, Alias Hanbourough Ce, 
in the pariſh of Eynſtam; the defendants iohltea, 
that they did not know, that the vicar was intitled 


to theſe tithes, that 55 were informed no tithes 
thereof ought to be paid to the vicar; but that the 
great tithes, herbage, and furze, (if any was due) 


belonged to the impropriator; and then ſay, it was 


part of the diſſolved abbey of Hyſbam, and exempted 


by ſtat. 31 Hen. VIII. chap. 13. 


The plaintiff made out by his proof, that the vi- 
car was intitled to all ſmall tithes within the pariſh, 
that the great tithes were conſtantly paid to the im- 
propriator, and gave one inſtance within thirty years 


3 290 
Gr ode 
One inſtance 
within cthisty 
years, of a com- 
with the 
vicar for agiſi- 


ment tithe. ef che 


cloſe wherein jr 

was claime: 

beld ſufficient ti- 
tle in him to the 
ſmall tithes, on 

a bill by him for 
tithe herbage 


and furze. 


Bunb. 144 · pl. 
225» 


21 Hen. VIII. 
chap. 13. 


of a compoſition wirh the vicar for the agiſtment ö 


tithe of this cloſe. 
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Wood ground 
grubbed up, is 
not -exctapted” 
for ſeven years, 
u barren land, 
- within the ſfa- 


Ide. VI. ch. 13 · 


e 


1 * 
? 


Hilary Term, 21 Geo. I; 
{; The, fdefendanr' s proof was negative, that they 
never know tithe. paid for this eloſe; and although 


it was objected, that a vicar ſhould have made out a 


fuller title to the ſmall tithes, yet che court were of 
opinion it was ſuffcient; ; ns decreed:the, defendant 


to account. 
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| Beardmore againſt Gilbert. 


1 fi 


i A I 81 was a bill brought by the 3 
for the tithe;oF Vrley and Oatmore, in che pa- 
riſh of Alford, in the county of Stafford; the defend- 


ant in his anſwer inſiſts, that the ground, for which 


the tithe is Cemanded, is heath and barren. ground, 
and exeinpted: by ſtat. 2 and 3 Edw. VI. thap. 13. 


for ſeven years; but he admits by bis anſwer, that 


it was wood ground, which had been grubbed up; 
and therefore the plaintiff's counſel. inſiſted it had 


n . yielded profit before, and was not barren ground, 
arne 8. bl. within the meaning of the ſtatute of 2 and Au. VI. 


This came on upon bill and anſwer, . it appear- 
ing from the defendant”: s own admiſſion, that it was 
wood ground grubbed up. By | the . the defendant 
Was decreed to acFount, : 


„ % 


nnn 11 den. 


4 252 G 2/14 ©1117 


1 thy 544 1s F"' 


e K. D. 1720. net 


i dnnn 
In the Exchequer 


* * 
6 #* 7 . * 1 
. , 


2 5 . Bib againſt Ig 


24 
0 730 pi 


N a bill for tithes of ood * the * of Whip- 
| need, in the county « of Bedford, the queſtion was, 
whether birch was eſteemed timber in this county, 
which went to an iſſue 5 try. 


1 / 22 N 2 544 


* 


*. 4 «7 we * 2 8 7 
1D. 1724. 1 


* mm # o 
7 ee. 


* the Exchequer. 


C4 


Boughton againſt Wright 


BY L A by the rector of 1 in the pints] 
Suffolk, for. the tithe: of corn, {Fe the defendant 
inſiſted, that he ſet out the tenth ſheaf of wheat and 
rye, and the tenth ſhock of barley, accordi ing to the 
euſtom of the pariſh. .'Fhe-cuſtom he would have 
proved, was, that the defendant's cart was brought 
into the field, and he threw nine ſheaves into the 
| cart, and left the tenth for the plaintif, 


* , f 
* . 


The plas Noe was, pee Sheng this a method 
of tithing the corn was good; for it was inſiſted up- 
on, on behalf of the plaintiff, that nine ſheaves ought 
to be ſet out on the ground, and the tenth left out, 
and marked with a green bough for the plaintiff; and 
that they A not to bring the gart in he nw. 
an 


201 


Iſſue to try, he- 
ther beech e- 
ſteemed 
in the county 
Bedford. 


Bund, 198. ph 
269. 


[ 


*, toi vin 


br. 


let defendant :: » 
prove the parti 
cular.cuſtom,. 4 
upon a general: 
allegation in a 

bill for tithes of 


corn, wheat, rye, 


and bar and 
3 chat 
nine ſheaves 
outzht to be ſet 
out on the 
ground, and the 
tenth left out, 
marked with a 
green bough. 
Bunb. 186. pl. 
262, 
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FX» [ | | Portion of tithes 
+4 And from 
4 1 
18 £o'acreQtorys | 
| D.. 139. fl. 
1 8 (1647945 
-% "4 N 
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Nia T erm, 11 Geo. 1. 
and throw the nine ſheaves into the cart, before the 
whole ten are ſet out; for the plaintiff ought to be 


able to view and judge, whether he has a 3 and juſt 
tenth part. 


* * 1 
— rs 4 1 7 7 

2 a doe; = YO 6 4 
3 


And the court would not let the defendant in to 


prove the particular cuftomy* upbn this general alle- 
gation ; fo he was decreed to account; for they 
thought the whole ten ought frſt to be ſet ou, before 


the ww we ichen into e Te | 
W 0150 * 12 
A. P. 1724. 


In the Exchequer. 


Downes againſt Mooreman, 


—— « 


; and 
Aloereman againſt Dorenes. 
BI. ty by the rector of Bonchurch in the Iles of 


Abit, in the county 'of Sduthampton, for the 
great and finall tithe of a farm, Called Luccomb Farm, 


in-che defendants podem s. 


Oy VT} 7 5 74 3 . 017 


vhs Abfeiidakt inſiſts that Lovecomb dias Faden 
r formerly belonged to the abbey of Quarrer, 
that the #bbot" of uarrer was ſeiſed in fee of the 
manor and fatm of, &c. and all the tithes renewing 


- thereon, as of @ portion of tithes in groſs ; that this 


abbey, by ſutrender, n Hut: 27 He. VIII. 


chap. 28. eame to the crown; that after King 


Henry's demiſe, the ſame deſcended to King Edward 


che Sizth, wh; in che ſeventh year of his reign, by 


his letters patent granted 4he manor of Lovecomb 


and * — and all and all Oy tithes, Ec. 


Ce. Di i „ A to* AL 440 


= 


a> 


and all manner of. tithes,” &c. but in none of the i = 


_ tiny Tera; 11 Geo. K 
in the ſid nner of Loves mb, E es free of the 7e 


nes of the Jail latd bbhey-of Quarrer,” te Cotten and 


others, „and ſo derives the title don to Knight, to 
whom the defend ant was Jeſfor for twenty-one years; 


and in his anfwer he ſet forth the elauſe in ſtat. 27 


Hen. VIII. chap. 28. ſect. 2. “ That all perſons, &c; 
who fheuld Faye by ary gerters patents, any lands, 
&e tithes} &. Belonging to any monaſtery, &. idiſ- 
ſolved by that ſtatute, ſnould hold the ſame, in like 
form, manner, and}: Schdlition, As the abbots, &c, 


held the ſame, and might have held the ſame, if the 


ſaid n No not been ak ; as 


wn % 


This couſe W Vas 1 11, A. D. 1724, 
4nd the dafendant earriec his ꝓroof. down, from tige 
year 1289, in a regular, method, to the bands of Up „„ 


defendant's; leſſors the Inigbts; but note, all. the writ- ga Uh 


ten evidence produced mentioned the tiche on Are ol ; 


ſtruments was mention made of a portion of titbes, 
upon which the Plsintiff! founded his objection, that 


no title appeared in the defendant; portion of tithes 4 <5ht 


being a thing diſtin& from tithes in the general ac- 
ceptation; note, dnn were never any kes in 18. 


paid. iso b 523.6 gorkid h 0% 


* ww w+ © 4 27 + + * 


By the hols court.” ES proof being ſo tlear, 
the plaintiff 's bill was diſmiſſed, ans the party had a 


decree on his croſs bilt" to l Jang ad * 


» 


to his grants, e. „ Aniazs ca NN 
* SG y4 of 5:4 b, 1 


A copy of an nens abc the abbot of Copy of agree- 


Duarrer and the monks of Lyra was produced in a DO 


evidence; to which it was objected for the plaintiff, Warrer and 
monks of Lyra, 


admitted to be read upon the particular cirtumſtances of the caſe, though — to the 
ren rules of nn. 1 
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Badleian library. 


| Hilory\Termy,-11 Geo. I. 
that by the rules of evidence, it could not be read, 
being neither a record nor a public thing; but the 
defendant produced à copy of the ſtatute of Oxford, 
that no book, Sc. ſhould go out of the Bodleian 


library; and) the court gave him leave to read this 


copy of agreement in evidence, though they admitted 


it not to be within the general rules of evidence, 


Court ſeemed to 
tbink the biſhop 
ſhould be a party 
to bill againſt 
ſequeſtrator, du- 
ring the vacancy 
of a church. 
Panb.. 192. 

pl. 268. 


23 Hen. III. 
Chap. 2. 


upon the very particular circumſtances of Fil: Fuſe. | 
Salt or (E- SAY lad © 40M uf R443 v0 hey 
28 odds 3 A. D. 1724. Whg een eto 
2% 34 ms! 903 nigh > 0 | "4 


in the Exchequer. 7 
Jenes againſt Barrett. es af 


Bu IL Levy the'vicar of Weſt Dean, in the county 
'8f- $f ſex, "againſt the defendant, who was ſe- 
Furktrator, for an account" of the profits received 
daring the vacancy ;" it was objected for the defend - 


ant, that the biſhop ought to have been made a party, 


ſide the ſequeſtrator'i is accountable to him for' what 


te receives by ſtatute of 18 Hen. VII. chap. 1. 9 


Þ * "a 
n 2 ene 1 343 S484 | 31 911 7 if 911 bn, LA 14211 #1 


The court ſeerred to think the biſhop Would have 


been à party; but by conſent this cauſe 1 was refer- 


red to the biſhop of the dioceſe. 5 1 


on: the-; caſes. of Berne againſt Old, . under 
Y- 1 32 Car. II. Banks and Rye, under 
-* Miichaelmas Term, 1, Jac. II. Biſhop of Lan- 


don and Beaumount againſt Nickels under. #6; 
| chaclmas Term, 9 Geo, I, 


Lag ﬀI+S © IS INS 4 6 


et 7 A D. 1724+ 
In the Exchequer, 


n ITY * 


5 cb, clerk, ain Maiji ers, and others; 


B ILL by the rector of 7/7 * in the county 
| of Lancaſter, for tithe graſs, cut and made into 
hay; one defendant inſiſts, that he, and all thoſe, 
Ce. in an ancient meſſuage called Newhall, and the 
demeſne lands thereunto belonging, containing ſixty- 

eight acres, two roods, and eighteen” perches, in 
Aſdton, within the ſaid 'pariſh ; have immemorially 
paid a modus of à penny at Eaſler annually, in lieu 
of the tithe hay, gem on the premiſſes. 1 


1429 
Another defendunt inſiſted upon a modus of twenty⸗ 


ſix ſhillings and eight · pence for hay, ſmall tithes, and 
Eaſter offerings, for an ancient tenement, called 


| Brynn and Garſiuood; A ſix hundred _ 


en acres. BY 6 


id 


It was objeAted for the plaintif, that it L 


5 by the proof i in the cauſe, that this payment was for 
hay, (as a ſmall tithe) therefore hay made from graſs 
being in it's nature a great tithe, it muſt be intended 
that this hay penny was for ſomething elſe; and the 
ancient import of the word hay or haw, was an 
hedge, or ſome ſmall incloſure belonging to an 
houſe ; it was alſo objected to this and the other mo- 
dus, that they were uncertain, could not be ſuppoſed 
to have a reaſonable commencement; and, thirdly, 
were liable to fraud; for if all the land was turned 
into meadow, it would pay but one penny: but not- 
withſtanding theſe objections, both theſe * were 
allowed by the court. 


Modus of one 
penny for hays. 
and of twenty- 
fix ſhillings and 
eight-pence for 

ay and Imall_ ' 

tithes allowed. 
Bunb. 161. pl 
238, So ad 
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| Bi for beans 


and peaſe „ no 
endowment be- 
ing produced, or 
uſage 728 , diſ- 
miſſed as 

them. 

Bunb. 170. pl. 
269. - 


Trinity Term, 1 I Geo. L 
June 11, A. D. 1724- 


; 414 


In the Exchequer. 


a 0 


 Gumley «gun Burt. 

3 

8 IL L or the aig as leſſee of the y vicar c of 
Thiflleworth, for tithes" of peas and beans, ſet 
and ſowed in rows, drilled, boed, and  hand-weeded in a 
garden like manner, againſt the leſſee; of the impro- 
priator (the Dean and Chapter of Windſor) as being 


a ſmall tithe; the defendant infiſts, that a great part 


of the pariſh is converted into this method of culti- 
vation, and that this tithe was never paid to the vi- 
car, but always to the 1 8 h 

Theta of Stephens ing Am, (hich ſee 
under Hilary Term, 7 Wil. III.] and of ' Nicholas 


_ againſt Elliat, [which ſee under Hilary Term, 10 Ann. 


and 3 Geo. I.] were quoted by the counſel for the 
plaintiff. The counſel for the defendant anſwered, 
that it did not appear in the ff caſe, that the im- 
propriator conteſted the matter, nor what the endow- 


ment was, and that as to the ſecond, there was a 


proof of uſage by the vicar for forty or fifty years, 
receiving tithe peas and beans, where plow and ſpade 


wete uſed; but where the plow e was uſed, the 
impropriator received them. 1 


And by the court; there being! no endowment pro- 
dures; nor uſage proved in' the preſent caſe, the bill 


| ad nn as to the demand of peaſe and beans, 


* 


a em 7 I 


of 


WO 


w. 


SH Pers rue EE TE. 
Ia the Exchequer, | 


June 15. A. D. 1 
28 800 Philips salt 3 an ot bers. f 


and 


""w_ and others, againſt Phillips. 


coppice and an; 


of Dorſet ( amongſt other things) for the tithe derwood de- 
of furze, coppice, and underwood, milk, calves, _ 2710 
wool, and fruit, Sc. of gardens. RE "8 pl. 244. 


The 3 ing, & "457 7 > oh 2 


1. That no tithe of furze ought to be, or ever 
was paid, unleſs it was ſel. | 


2, Nor any tithe of coppice, or r underwood, if 
| cattle were depaſtured, where the wood grew. | 


See the caſe of Ros 3 others 90 the bu: 
of Exeter, under Hi * Term, 5 Geo. 2. 


"ug, "They inf upon a garden benny, ber u the bro 2 
duce of . - N | 
| . {3% A 1 I ; 

4. Un a a of eight-pence for * cow, FEight-pence for a 
and four-pence for every heifer, in lieu of the tithe Pe — 


of milk, arid calyes of ſuch cow and heifer. + Heifer, adjudged 


1 * 
OY * & 2 8 » 2 
* 


8. „That three Migrant foufe eher ws payable 
for every ſcore of ſheep, ſhorn out of the pariſh, 'and 
ſo proportionably for a leſs number than twenty, 
or for a leſs- time than 2 a e for the! wool and 
lac: of h e 9440-3 nnn 
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Trinity Term, 11 Geo. I. 
| Note, The defendants omitted in their 1 to 


- . 


ſpecify the day whereupon the ſaid reſpective 


moduſes were payable ;. and therefore, to ſupply that 
defect, they exhibited their croſs bill to eſtabliſh 
theſe moduſet, and alledged the ſame to be payable at 
Eaſter. 


l . 
I 


Upon hearing both theſe uſes together, it was 


_ decreed by the court, 


48 That the defendants ought to account for furze, 
coppice, and under wood; for the defence, as to 
theſe, amounts, in effect, only to a non decimands. 

2. That although the plaintiff in the original 
cauſe had a right to a decree for tithe in kind, be- 
cauſe the defendants had omitted the day on which 


the moduſes were payable, yet now that defect was 


ſupplied by their croſs-bill, both cauſes being now 
as but one; and it would introduce great inconſiſt- 
eney in the decree, if the moduſes ſhould, for that 


reaſon, be adjudged void in the original cauſe, and 


eſtabliſhed in the croſs pe Nh OY are od 
in other reſpects. n ene \ 


See the caſes of 1 againſt ——— under 


Eaſter Term, I Geo. II. and of Gibb againſt 
= Mos under TP Tem, 6 Gas, II. 


1 The * uy penny 1 was load. 


So The eight-pence for a cow, and four-pence 
for an heifer, were adjudged good; though it was 


objected, that it was not good for the milk and 
calf; for then it would be payable, although there 
was no galf ; to which it was anſwered, that then 
the four-pence and eight-pence would be payable, 


for 


% 
bs LS RIS i 


co 


6 Ao ES V 


— 


muh Term, 11 Geo. I. 
for it was ; payable for all the tithe a cow, Ges pro- 
duces, which is only milk and calf, - | 


1 To the three fhilliogs and "We pence, ts 
every ſcore of ſheep ſhorn out of the pariſh, and ſo 
proportionably for a leſs number than twenty, or for 
a leſs time than a year, for the wool add lamb of 
ſuch ſheep, it was objected, 


1. That this i is too rank. | 
2. It is payable for wool and lamb, 8 5 the 


lambs might be fallen before the ſheep were 
removed, and the tithe of lamb would be pay- 


able. before. | 

3. There is great uncertainty, becauſe of the 
fractions which might ariſe, when a a ſmall 
number were only removed. 


4. It is liable to fraud, for the 9 
might remove them out of the pariſh a little 

way only, juſt before ſhearing time, and then 
bring them back again. „ 


Ses the caſe of Chapman and the Biſhop of Linn 
under Hilary T erm, 3. Geo. II. 


To the above objeAtions it was ON by the 
court; 


1. We“ cannot take notice of this, nor enter 


Z into the conſideration thereof, | 


82 It i is payable at Eaſter, and is a latisfaRion 


for all the wool ang lamb, and lamb before 
that time. 


3. The ſame objeRion might be made to ariſe 
from the fraction, where only a ſmall quan- 
tity of wool was, and tithe in kind paid. 


* But the reporter aſks why not ? Burb, 373, 
| _— ©: 40 
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Trinity: Term, 11 Geo. I. 


be, under the circumſtances put in the ob- 
jection, then the pariſhioners ſhould pay tithe 
in kind, as well as if they bad continued i in 
the pariſh, to which the modus does'1 not ex- 


| 7 1 tend. 


Eafter offerings 
are due of com- 
mon right, and 
are a compen- 
ſation for per- 
ſonal tithes. 
Bunb, 173. 


pl. 245. 


Not i impropri- 
ator but parſon 
only ſeems in- 
titled to ſuch 
offerings, 


= F this part. 15 the . ple r Hilary Term 
11 Geo, I.] if} - 


= 


So the defendants were decreed 5 . in the 


original cauſe for tithe of the furze and wood; but 
5 bill was diſmiſſed | as to the reſt, and, the * 


1721 


ver, 18, A, D. 724. 
In the Exchequer. 


Lawrence againſt Jones. 11 4 


Bun by the vicarof Brackwarth i in the 3 of 
Glouceſter, for tithes; ; it was decreed by the whole 
court, that | Eaſter offerings were due of common 
right, at two-pence an head, unleſs it had been cuſ- 
tomary to pay more; that the vicar ought to have a 
decree. accordingly, though there was no proof of 
Eafter offerings ever having been paid, (there being 
a lay impropriator, who is not intitled to offerings, 
but he only who exerciſes a ſpiritual function) [but 


quære this ſays the reporter himſelf] And it was 


faid by Baron Gilbert, that owes at were a com- 


penſation for perſonal tithes, e (Us 70 


| Fee the caſe of Fans, againſt Still, under i Trinity 
Term, II Geo, I. 1, 


In 


LS 4 


ns, A. 


| Trinity Term, 1 Geo. I. 
Fane 18, A. D. 1 724. 
| In the Exchequer. 
© Hatfiſon againft Sharp and Hurf. 


B ILL. by the plaintiff, as vicar of Grantham, i in 
the county of Lincoln, who, therein, demanded 


tithes of the vill of Harrotoby; the defendants in- 


ſiſted on this modus, viz. that when any of the in- 
cloſed paſtures i in Harrowby were plowed and ſown 
with corn or grain, of any kind, or laid for meadow, 
and mown'and made into hay, tithes in kind were 
paid to the vicar; but when eaten and depaſtured 
with ſheep and cattle, then the occupier ' paid to the 
vicar one ſhilliog in the pound of the yearly rent or 
value thereof, and no more, upon, ſome day after, 
Michaelmas, yearly, in lieu and fatisfaction of all 
tithes whatſoever : By the opinion of the whole court, 
this modus was adjudged void upon the authority of 
the caſe of Startupp and Doddiridge; and therefore 
"= no ONO on the IA as the day. 


Now "the 67-5 41 Bein 8 Lee nin mn 
Term, 11 Anne. Benſon againſt Watkins, under. 

Hilary Term, 2 Geo. I. Smith W N 6 fe, 

" WARDS nord 36 Geo. J. 


; 246. 


2 Salk, 657. 


ſet 
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Medus of one 
ſhilling in the j 
pound of the i 


yearly.rent of 
the land, void. 
Bunb. 174. pl. 


* 
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Startupp A þ 
odderidge, 1 


. 11. Mod. Rep. | 
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Tri rinity Term, 11 Geo. I. 
June 25, A. D. 1724. 
In the Exchequer, 

Sir Edward Blacket againſt Doctor Finney. 


ILL ſuggeſted, that there was a modus of four- 
pence a ſcore of all ſheep going on Gayerfield, 
* in the parifh of Ryton, in the county of Durham, in 
lieu of tithe of lamb and wool ; that the defendant 
libelled i in the ſpiritual court for tithes i in kind ; that 
the plaintiff moved for à prohibition in the court of 


and depended on relief jn this court, ng raped to 
have the medus eſtabliſhed. 


The defendant, doctor ae inſiſted, there was 
no ſuch modus, but. that the four-pence was in lieu 
| of the milk of the ewes, which was uſual in that 
country. 


Now, upon motion for an injunction to the ſpiri - 


tual court, the defendant's counſel inſiſted, that this 
was proper matter of ſuggeſtion on 2 prohibition; ; 
and alſo the defendant * in che anſwer denied 
_ the modus, 


But by the court, there being ſowe diſpute between 

the parties, whether the modus is as alledged in the 
pill, and as the ſpiritual court cannot * fry the mo · 

dus, we will grant the injunction. 


See the caſe of Salmon againſt Rate, under _ 
Term, 6 Geo. II. 


* — 


* —— if you ſhould not 
n. the modus. The editors 
| Michadl- 
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Micbaelmas Term, 11 Geo. I. 
Oftober 26, A. P. 1724. 
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In the Exchequer. | Il 
Wuodnoth' un Lord Cobham, af Gibbs bis 1 1 
A: uw 8 3 his bin for great tithe Entries by the 1 


mitted to be read 


Buckingham; the defendant inſiſted, that there was A roms Fad 


payment of ſixteen ſhillings and four-pence to the the vicar in dite 
vicar, in lieu of the tithes of the chantry paſtures, th i „ 
) (which were in demand) and to prove this, produced e . 
accounts of one Edward Chaplin, who was ſteward to See 8. P. decreed 
the defendant's father, wherein there were entries of hes 3 ple 1 
this payment; but it was objeQed for the plaintiff, © 1 
that thbugh'a parſon's or a vicar's book ( where it ap- il . 
peared that payments were made) were go evi- | yo 
dence, yet never admitted! in the caſe of him who | | 
has the 158 | So oo us, nl 


of the pariſh of Thornbraugh, in the county 5 
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But Fe the court, (Baron EA i dining) even old ola rent rolls 
rent rolls (where it appears payments have been made) evidence, 


are good n ; and they yea mags help r to 
de read. MON yt 
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But TOE 65 Bauen Gilbert, they ought to be MER 
becauſe no better evidence can} de had; but if Eq: ) 
ward VT had been e they * ought not. 175 
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In this caſe it ſeemed to be the opinion of the Gayment of #is- 


court, that the payment of a modus to the vicar is Fs pr 
N evidence of an e alt the 'parſon, © exemption, a- 
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dir Peter King, Lord Keeper. | 
. Sir oſeph, Zekyll, Maſter of the Rolls. wks 


| Smithſon and others againſt Dodſon: 


** 


214 ens 4 1. e ral 


NH Is was 3 a. bill brought by: the, pariſhioners of 

_ Gargrave, inctpribire, againſt, the, defendant 
their 1 vicar, to \ produce an ancient terrier in his cuſ- 
tody, which ſhews, the method of payment of tithes 
in that pariſh, which they ſuggeſt to be a. modus, vix. 
for hay the vicar is to. have the tenth, graſs,cock, : and 
three halfpence for e every milch cow, and a penny for 
every ſwarm of bees, and fixpence for every orc ard; 
and the bill prays, that the court. would direct an 
iſſue or trial at law, to ſettle this modus, and ſets 
forth, that the predeceſſor of the defendant, did, 
about t irty years ſince, alter the payment of this 
modus, and combined at that time with his clerk, to 
raiſe the fees for barring Sc. which fees'hat- been 
pag: ever ſince. es ttomN ug rg Now) elle. 


| By 


; var} bot << 519017 9808 
The OL Pry admits ; there ws a nods ſaws years 
ſince, for payment of tithes in this pariſh, and that 
he hath a terrier in his cuſtody, of all the tithes pay- 
able to. the vicar, and. that he had, been very much 
haraſſed at law, when he was willing to take the 
tithes, according to the terrier in his cuſtody, ſo as 


Fees, for burials, he might have them peaceably 3 and as to the fees for 


— 


marriages, chriſt- 
Sings churching 
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burials, marriages, ..chriſtnings, and churching of 
women, he inſiſts, that the ſame. ſhould be paid as 
uſual ; for that they were not proper for a modus, be- 
cauſe chere is no canon to aſcertain what ſhall be 
e paid, 


** 
ts - \ 
9238 5 * 


Michatlmas Term, 11 Geo. I. 5 215 
paid, if che ſums now paid ſhould . be: diſcharged j 


but it ĩs not ſo in othet caſes, for if a modus ſhould e 
be deſttoyed, then tithes: in kind mult be paid ; there= 9 


fore, as to that matter, the bill is improper, and 

ought to be diſmiſſed ; ſince the court hath nothing 
before the to aſcertain the. meaſure. of. ch fees, 

and the deen is in n 

the payment of the fees, as he, found them paid be- 


fore he was vicar. 


134 8 k 4 N 


The court peldz ts the tithe 3 muſt, and 
ought to be paid in graſs cocks; and as to the rirhed wann 


42171 dev A. 
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of cows, bees, and orchards, the parties did not dif- 4 
fer in the manner of payment, but only in tlie ſurs Surplice fees. 
plice fees for burials, Sc. Therefore it was ordered, 

that they ſhould attend a maſter, to fitfte how far 

they differ j in that matter; 3, 'and the conſideration of 

_ coſts ſhould be reſerved, till the maſter makes his re- 

port; but as to.that part of the plaintiffs demands, Where the pa- 
which the defendant did not controvert, nor inſiſt any e _— 
thing to the contrary, the e pariſhioners were ne 

to pay coſts. | 
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November 15, A. D. 1724 
In ch 
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ILL”: was brought to eſtabliſh a modus; which Md to g e 
was laid thus, For payment of ſuch a ſum ſum of mone n. 
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216 Michatimas Term, 11 Geo. T. 


Moder not to be | Lord Chancellor. I will never eſtabliſh 4 mod: 


our tral if de againſt the parſon without à trial at law, if he de- 


fires it; but this modus is clextly in : for e modus 
| cannot ot be deſultory. | 5 


Munde, 23, A. D. 1724. 
4; nog Exchequer. | 
Bate againſt Hodges. 


Caule rebeard, "HI 8 cauſe being now reheard before "iq 


* 8 * Chief Baron, and Price, Page, and Gilbert, Ba- 


| me, the decree was reverſed, Gilbert doubting. 
Note 3 After this, upon 2 new bill, and croſs bill, 
the ſeveral objections to the manner of n 


the modus were cured, and it was allowed to be 
good at laſt. 


See this caſe under HileyT, erm, 8 Geo, I. Bur- 
well againft Coates, under 1 * 
9 66%. I. 


December 3, A. D. N 
In the bees * 
Chapman againſt. Barlow. 


Head lands not DI 4:1. by the rector of Radnage, in the county 
—— of Buckingham, for the tithe of head baſh of a 
260; mill and cherries, 


eee eee iche une Mes Lands wars ety 
| large enough to turn the plough upon, and as to this, 


„ $05 


the bill was diſmiſſed. 


As 


pe 


| Hilary Term, 11 Gi *.* 217 
As to the mill, no tithes thereof having e ever bac Whether tithe 


paid, and being an ancient mill, it was adjourned, to 2 3 


conſider, whether the tithe of a water Corn mill was 3 


a prædial or perſonal tithe. 155 
See the caſe” of Anſel l 2 under Tri FITS 
Term, 6 Mili. and Mary. 


45 to the black cherries; the defendant inſiſted! they Tithe of ue, 
grew wild in hedges, and waſte places, and ſeryed for es decreed 
fencing his grounds; but the defendant Was: en de ce 
to pay the tithe of theſe cherries. 6 i oo a 


* 


See FORO and Chamberlain, under 3 Term, 
1001 3 Anne; Chamberlain and Newte under is 
Terms 4 dos —_ & Ba at z Olle kno 1 


Hilary Term, 11 Geo- I. 
| February. 3. ths D. 7235. 
I!] the 3 „ 
© Philips againſt Yes and others, W ; = 
Symes and others en Pbili ips. 


\ HIS cauſe came on to be hack; and princi- Nadi of 1 


pally as to the modus of three ſhillings and four wt. wt ru 


pence for every ſcore of ſheep, ſhorn out of the Eafter, or other- 
99 wiſe when the 
pariſh, Sc. and upon inſpection of the eroſs bill, the ſheep ſball be fold, 


for a ſcore of 


payment was alledged to be at Zafler, or otherwiſe them ſhorn out 


when the ſheep ſhall be fold, which being uncertain, of the pariſh is 


id, er 
this modus Was adjudged. void. by the whole court. 8 5 darn 4) Pe of 


time for the pay- 
dee theſe caſes under Trinity Term, 10 Gee. I. mem thereof, 


Bunb. 173. 
Hilary 
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Lord chief 
Baron my 
cites this . 
at heard and de- 
termined in 12 


Geo. I. Com. Rep. 
392. pl 194. 
+ 5 Februa . 
Bid. * 


Plea of nen- 
reſidence, to a 
bill for tithes, 
by leſſee of a 
rectory, allowed. 
Bunb, 210. pl. 
257. 


14 17141 ge 12" MI BIG! a | ; 
. Hilary: eee In Gre. k., + 
ibs et of iis asi ns guid das 


paw i ar tn Feb. + 3. A. D. 15. bil! 
| „nn lane Tig 16 (xiber, 


bn the Exchequer. 


ee 48 8 i * ; F 
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Mills againſt. Erberidpe. TOTES 


rUL bye the leſſee of Matthew Hates, clerk, 
(ſetting forth his leaſe dated February 3 723; 
for the tithes, c. for 17245 and 1725, in the pariſh 
of *. in the county of Buctingbam - 


B 


Th&/defondint, as .to,the-diſeoter prof icy 


of lands he held, and what tithes he had in: thoſe 


years, and alſo as to the account, pleads, that it 


13 Elix. e. 20, 


appears by the plaintiff's bill, that his leaſe was 
dated February 4, 1723, then pleads the ſtatute of 
13 Eliz. chap. 20. touching leaſes of WH gr 86 and 
other eceleſiaſtical lidings with cure, and \avets, that 
Matthew Hawes. clerk, the leſſor, was abſent from his 
benefice eighty; days 4 nere, in one year ſince 
the leaſe, and before che filing of the bill, viz. in 
1724, that the church of Simpſon is not peo” 
priate, and that it is a benefice or eccleſiaſtical 
motion with eure, and therefore by fuch nen R. 
dence, and by Fidele of, the faid ad, fe W was 
ang void. 5 


4 


Now upon arguing this plea (which was dra jn 
by the reporter) baron Price was for over-ruling the 
plea, becauſe it covered the” ' diſcovery, which, ac- 


cording to the uſage of the court, A plaintiff was in- 


5 titled to, whatever exemption or diſcharge a defend- 


ant might have; (and at the time of drawing the 


pie the U was of char WG, and lo informed 


N 1 4 0 34 his 
. , "_ 
. * . : 


Hilary Term, 14 Geo. J. 
hig client) but the Lord Chief Baron denied it to 


bellam, and with Page and Hale, was of qpinion, that 


the plea was good, extending even, to, di iſcovery, be be- 
cauſe it amounted, to an abſolute incapacity in the 


plaintiff, which, differed from the, Caſes, where, "the 


plaintiff was intitled, of common rights, and, there 
is no neceſſity to aver, that the abſence was, volun- 
tary, (for if it was otherwiſe, it lay upon the plain- 
tiff ee ſhe it) or to aver, that arne, 
days, 1 aſe ; ſo the plea was allowed. | 


4 55 19 F . { 7 # 4 
See the — of R 1 Bo a. Atkin- 


ſon againſt Peaſley, both under, Micbael mas Term, 


12 Geo. I. Duilter and Lowndes ; uiiter and 


Mu ſſendine, both under Euffer Term, 12 Geo. J. 


0164 BiID bo d MN ale 
February 11, A. D. ee K 18 


1 
44%. 


In the Bebequer. 5 


N its; \ x 


Geale, Sk againſt. Wiyntogr.. 


ILL for tithes as vicar of Biſbap' s Lyddiate, in 

the county of Somerſet, ſets forth a former bill 

in this court, in the year 1717, and a decree in 

1718, for 'thoſe;\tithes, after., iſſues. to, 5 
and verdicts for 1 plaintiff 


| The delete nds that in x Feindty Terk, 
1727, his bill in the court of Chancery to eſtabliſh 
the moduſes, c. that iſſues were directed and 
found for the moduſes, and decreed, thereupon to be 
eſtabliſhed, and pleads the ſame verdiQs and decree in 


bar of the plaintiff's now demand; and the plea was 


allowed by the whole court. Bas Price, being now 
of 


1 


Plea of a decree 
in Chancery, and 
a verdict at law 
to eſtabliſh s- 
duſes to a bill 
for tithes al- 
lowed, 

Bunb, 211. ph 
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210 | rinity Term, 11 Geo. I. 
of the ſame pw. in all, as he was in the cales of 

Quilter and Lownides, and of nir arid Maſfendint, 
both which ſee under Trinity Term, 12 Gr. I. But 
note, no counſel appeared for the plaintiff, 'and' fo 
upon the authority of the above cited caſes, —2 
Bolenbam againſt Bentfield, which ſee under Michael 
mas Term, 12 G0. 1.] the plex wis allowed. 


„ * LA 8 n 
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N Term 11 Geo. I. 


5 7. A. D. 1925. 
ver” 76 ia de Exchequer. by 


Sir Jeoffery Gilbert, Lord Think Baron. 
Sir Robert Price. 

Sir Francis Page. 
Sir Barnard Hale. 


Sir Philip Yorke, Attorney General. 
Sir Clement Wearg, Solicitor General. 
Sir William Thomſon, Recorder of London. 


{5 © Egerton, clerk, againſt Sl. 
* FT: was decreed by the ann, in this exuſe, 


— 


| Fafter offerings 1. That plaintif ſhould. * Eafter W 
| 3 as due of common right, altho' he demanded them as 
Bunb. 198. pl, due by cuſtom. 

275 

See the caſe of Lawrence: againſt Janes, under 


1 Iona Term, 10 Geo. I. | 
2. That 


«Trinity Term, 11 Geo. I. 2282 
2. That where there are above ten calves, lambs, O44 number 
pigs, c. the tithe of the odd number above ten — — 
ſhall be paid, according to-the value ; and not to be to be tithed ac- 


cording to their 
carried over to my next * value. | 
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Joe 10, A. D. 1725 · 
In the Excbeguer. . 


Sir Edward Blacket, Baronet, * Doktor 
Finney. 


BILL to eftabliſh amedus of Gs Ss Ae payable on | 
| ſheep in the lieu of the tithe of lamb and wool 5 bad ; 
payable, or which ought to be * on of about the uxertainy. 

25th of April, yearly. 0 DC Oy 

It was objected at the hearing, to the — 

of the time of payment; and the court allowed the 

objection, but gave the plaintiff liberty | to A 

ren paying the colts of the day, 
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Tithes for de- 

paſturing of 

Heep on tur- 
nips, &c. 


Gilb. Eq. Rep. 


231. 


1 4, FF 7 


e200 pe Tam, 12 ee LE 


tümun 1 fi? 5.5 l 


2 © + wy D. 1726. - 25 
In the Exchequer. 1 985 


Sir 7 Her) Siber, Lord bier iron, 
Sir Robert Prica, N 11 
Sir Francis Page, 


y F 


nh. 


Sie Philip Torte, Artorney-General, 18 


© Charles Talbot, Solicitor General, ns 


Six William T bon on, Recorder of rea N 
Coleman e of 7 89 in Norfolk 


=. a6. # 4 


PHE» cha 571 his bill demanded eds for 
the depaſturing of beep on turnips, remain- 
ing on the ground unſevered. 


The deſendant ſaid the ſheep paid tithes of wool, 
and that tithes ought not to be _ twice, 


It appeared, that ae 98 time the defendant 
fed his ſheep with turnips, whereby they were bet- 
tered five ſhillings a ſheep ; that they went about 
five months on the turnips, and then were ſold to 


the butcher; and the defendant brought in a like 
quantity of new ſheep before ſhearing-time came 


again, ſo that the plaintiff always had tithe of wool 
of the full number. 


** Bragelly for the plaintiff ſaid, this improvement of 
the ſheep, by the — was 2 new increaſe, and 
that 


* & 4 4 * 7 ” — 
D #h %. . ER 1 


a aw tw AM Vc OS K % 


1 


Eaſter Term 12 Geo. I. 


that conſequently; tithes ought to be paid for the 
improvement and inereaſe; and if the turnips had 
been fevered, there had been no doubt, but tithes 
hy Soo e he m_ thi ree caſes which he relied on. 


— 1 ne 


© Pity The caſe of. Nicholas and W I Rel. Abr. 
Dim. 462. pl. 7. where it is adjudged, that if a 
man pays tithes of lambs; and two months after 
ſhears the other nine parts, he ſhall pay tithe-wool, 
although he had before paid tithe of the lambs; for, 
ſays the book, it is a new increaſe. 


Secondly, The ' ſecond caſe which he quoted was 


Eaflmond: againſt Sandys [which ſee under Eaſter 


Term, 8 Will. III.] a demand for tithe-herbage of 
oxen, which weapon to be gs 1399 
"The defendant inſiſted, that theſe. oxen had 3 
6 ledig the plough, and ſo were exempted; that their 
labour improve the parſon's tithes, and ſo to pay 
tithe for their agiſtment would be double tithing ; 
but the court of Exchequer decreed, and it was affirm- 
ed in the Houſe of Lords, that tithe-herbage was due 
for the time they were taken from the*p16hgh, they 


being chen no I en to the A b in 


F * 


tithes. 


8 ao 4 


4 


"© birdy, The caſe moſt ea on was a decree in 
this court, Hill. 1 W. & M. Dummer and Vi ing feld, 
which was a demand of tithe for paſturage of ſheep, 
from the time of ſhearing till they were ſold. The 


defendant inſiſted that by the ſheep's depaſturing on 


the land it was N and the plaintiff's tithes 
bettered thereb : but the court decreed an account, 
and faid this was no bar to the plaintiff 85 demand: 


and this decree, upon reheariog, Was s affirmed. 
Yr en Oy Wat 
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_ ' Ward and Bunbury for the defendant argued, that 
if this demand prevailed, it would be double tithing, 
which was contrary to the whole tenor of the law, 
and cited many caſes for that purpoſe; but the court 
agreed, that it was a new increafe, that they could 
not diſtinguiſh it from the caſe of Dummer and 
Wingfield, that the diſtintons laid down in the caſe 

of Eaftmond and Sandys were good, and decreed, that 
the defendant . go to an account, 
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In the Exchequer. 


cube againſt J/eftwood and others. 


Lee es 8 


What gaymonts B 1 LL av lind-owneis to eftabliſh a nagut of 
—— 40 1. per ann. and in lieu of tithes : which by 
Gilb. Eq. Rep. a decree in time of Car. 1. was to be paid out of 
particular lands '(which were formerly part of the 
foreſt of n to the vicat of Churcblade i in Wilt- 


ſire.” 


OT VEE Two objeRtions 1 were hes: for want of parties, . 

ee args Firſt, that theſe land-owners were tenants to the 
crown, of lands lying within the bounds of the 
foreſt- (which formerly paid no tithes) and that ſo 

the Attorney General __ to have been made a 


party. 


Ar. It thaw not appear by the bill that they 

are leſſees under the crown, and the defendants have 

not inſiſted upon it in their WOT and fo that is 
out of the caſe, 


Second odjedion. It is not not ſufficient to make 
the land- owners only, but they ſhould have made 
the occupiers, parties to the bill; for a decree 
againſt the land- owners could not affet them. 


” Anſwered 


ww a <TÞ <0 


2 © © 


EEaſter Term, 12 Geo. I. 
Anſwered. by Bunbury, That it would be. endleſs to 


| make all the occupiers parties, and if that, was ne- 
ceſſary to be done, the plaintiff could never come at 
his richt; ; for there were great numbers of them, 


and any ſi ſingle one dying, would put the plaintiff to 
his bill of revivor, and cited the caſe of Briſeo againſt 


the undertikers of the land-bank, before Lord- 


keeper Wright, who ſaid he would not oblige them to 
bring all before the court, ſince the right might be 
determined by Raving 3 a view; r the court 1 


reaſonable. 


The 3 Though 5 we can deere only againſt ho 


Jand-owners who are before the court, yet that will 
affect the lands; the 401, a year ought to be ap- 
portioned among the owners, and the original de- 
cree ay be. carried againſt the derart a 


. Deltte a commiſſion ſhould go to inquire into and 
aſcertain the value of the lands, the owner and oc- 


cupiers names, and what proportion of the 401. ber 


ann. each tenement ought £ to . 


27014 40 91875 „ ee 


29 ine 
2 A. D. 1726. Xs; 
od1 In the: Brebequer, 
9 e againſt Muſſendine. . 1 


Bill was for a diſcovery of tithes by leſſee of à 
parſon. The defendant pleads 13 Eliz. c. 20. 
3 nonc reſidence in bar, Ward,” or *he * 


tiff, en, the plea. 


Firſt, that it was bad in ſubſtance, for that * id 
not ſhew, that he was not of neceſſity, or juſtifi- 


ably abſent (barely ſaying he was voluntarily ab- 


ſent not being ſufficient) as he might have av 64 ac- 
N to Butler and Saen 6 Co. 21. b 
e Q "Sith, 


225 


Non-refidence 
pleaded in bar to 
a bill for tithes, 
Gilb, Eq. Rep. 
228. 13 El. 
0 20. 


226 


Eaſer Term; 12G. 1 p 


Secondly, the time of abſence the ſtatute requires to 
avoid the leaſe is 80 days and more, which ought to 
appear to be a continual abſence for 80 Aye alto- 
gether, and at one time. 1 Bu rode 3: 190 
verſus Townſlie, Moore 436. 


Thirdly, Though the plea ſhould be thought good.in 
ſubſtance, yet it could be no bar to the diſcovery, 


though it might as to the relief; to prove which he 


mentioned the caſe of a modus pleaded i in bar to a bill 


for tithes, in which caſe it was held, that although 


the plea was good as to the relief, yet it was no bar 


as to the diſcovery : but that the defendant muſt an- 


ſwer, and ſhew the quantity, quality, and value of the 
tithes; and the reaſon upon which that has been ſo re- 
ſolved is, becauſe if the defendant's plea in bar ſhould 
prove to be falſe, the plaintiff then is to have a diſ- 
covery from the defendant upon oath, and they 
won't let him run the hazard of loſing ſuch diſco- 
very, which he might do if the defendant ſhould die 
in the mean time, and that in Hilary Term laſt, the 
court would not allow a plea of the ſtatute of limi- 
tation to be a good bar to a bill for tithes. 


Fourthly, Edlin objected that they had ſet out the 


year wrong in the plea, and that it did not appear, 


that he was abſent above 80 days in any one year, 
taking the year to commence according to the com- 
putation of æra upon the 25th March, as he inſiſted it 
might. Bunbury and Bootle: for the defendant, to 
what had been ſaid, gave the following anſwer. 


As to the firſt objeQion, that if he had any good 
excuſe for his abſence, it being a thing lying intirely 
within his own cognizance, they need not take no- 


tice of it, but he muſt ſhew it in his nme, and 
che whole court held ane ſame. fr 


1. 


to 


is 


Ear Term, 12 Geo. l 


| | Soils The conſtruction they ad for would 
eters defeat the ftatute, for at that rate he need 


only be there five days in the whole year; as to the 
opinion in Bu{/trede, it is only that of two judges 


ebiter ; and as to Moor 436. the inſimul ac pariter are 
in the ſpecial verdict, but no notice taken of i Ws that 
it was neceſſary they ſhould be in. 


Is) 


Thirdh, . They diſtinguiſhed this from a plea of a 
modus, for. that admits the plaintiffs title to the 
tithes, but only avoids the payment of them in kind; 
for that by cuſtom he was to have ſomething elſe in 
lieu of them: in that cafe the demand is allowed to 


be juſt ; and the only queſtion is, in what manner 
that demand is to be ſatisfied ? But the plea in the 


preſent caſe denies and defeats all the plaintiff's 
right and title to the tithes, and to any manner of 
ſatisfaction for them. The plea of the ſtatute of li- 
mitation was alſo very different from this, ſor that 
ſtatute could not be extended to a demand ſor tithes. 


Fourthly, That the year was to be 365 days, with- 
out reckoning it from the 25th March; and they in- 


ſiſted upon the cafe of Etheridge and Mills [which 


ſee under Hilary Term, 11 Geo. I, x in this in 
being in point. 


Gilbert Chief Baron. The caſe of Etheridge and 
Mills cannot be diſtinguiſhed from this, 


Secondly, The caſe of Bu rede is not law ; 3 for that 
would defeat the ſtatute cauſa qua ſupra. 


{4 


 Thirdh; That this was'a good pleain bar, both as 
to the diſcovery and relief. As to the caſe of pleading 


a modus, that allows the plaintiff's s title, and ſo that 
is pleading againſt what you allowed before, 
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Statute of limi- 


tations. 


Eaſter Term, 12 Geo. 
The reafon why the ſtatute of limitations was not 


Wfowed to'be pleaded in bar to'a bill fer tithes was, 


that the tithes were not of the nature of thoſe de- 
mands that are intended to be barred. by the ſtatute; 
beſides, that plea allows the title; years ſhall not 
refer to the æra, r be intended a ſolar year 


2 — 


of 365 days. 21.34 blood 4340 nnn 


Price Baron agreed the year ſhall be 365 days, and 


the Riya tt ys within that lap . 


, >» ” — 7 
8 


(31 | Abs ide ſecond objection, how incobvenient it 
mipht be to allow ſuch plea a good bar as to the 
diſcovery, for that ſuppoſing the plea to be falſe, if 


the defendant ſhould die, the plaintiff might loſe the 


benefit of a diſcovery, the anſwer was very plain; 


for che defendant having here ſhewed: that che plain- 


tiff has no title tothe tithes themſelves, he in con- 
ſequence. can have no title to a diſcovery. Concern- 
0g! them. Ram?! 18 87 22 i + $4 — ac $93 77 2 e 


Hage Baron. The plea of a modus is an acknow- 
Jedgemnent: of the title of the/plaintiff, and is in part 
a. diſcovery itfelf;; for it ſets out he is to pay ſo 
much for corn, fo much for pigs, c. and then it is 
nothing ſtrange he ſhould be compelled to go on a 
little farther, and ſhew the quantity nd number of 
his corn, pigs, Ec. PM rd a ee e 

He took the diſtinQion to * 2 a hed ac- 
1 che title, and one that abſolutely denies 

„ If a bill be brought by an heir, claiming by de- 
yon againſt another, ſuggeſting ſome fraud, and 
Praying. 2 diſcoyery, there, if the defendant pleads 
he is a purchaſor for the valuable conſideration, 
ſuch plea, which goes to the plaintiffs. title, is al- 
rays good, both as to relief and diſcovery ; ſo in 


E 
ſ 
F 
A 
I 


caſe. 


© Sy Howe 


Daſter- Term, 12 Geo. I. 


eaſe of a bill ſor an account. againſt one as bailiff, 
ſuggeſting fraud, if the defendant pleads, that at ſuch 
a time he did account, he need not go on and ſet out 
an account: Aud he alfo agreed as to the com- 
putation of the 8 | 


es ee p 444 
8 Ak» * 


Hale Baron. That the gs is a a good bar to the 
diſcovery, and that the caſe of a modus had been 
rightly diſtinguiſhed from this. 


1 1 


As to the ſtatute of r be 3 it 
might have been pleaded in bar to the diſcovery, if 


it could have. been pleaded at all, which. it could 


not; for that ſpecialties are not barted by the ſtar 
tute, and tithes ate of a higher DIAS: i ve howntts 


And he farther faid,. that no, conſtruction would 


be too liberal to make parſons reſide, and take care 


of their pariſhes. 


See the caſes of Llyd againſt Green, under Faſter 
Term, 7 Anne. Mills againſt Etheridge, under 
Hilary Term, 11 Geo. I. Quilter and MAuſſendine, 


under the next Ferm. " Puilter againſt Lowndes, 


under Trinity Term, 12 and alſo 13 Geo. I. Bo- 
lenbam againſt Bent eld, and 4thinſen againſt 
ei, both, wager Michaclmas Term, 13 Geo, . 


1 
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* Mice e sf 309020656 md "8 OT, 
, Trinity Term, 12 Geo. k o | 
. | T9103 ls he 9 rn © IG ey 
May 20, A. D. 176. 

In the Exebequer. 


© Quitter againſt Lowndes: 
Wilter a gainſt uſed: 


1448 


and decree in bar 


Plea of verdiẽt T HE plea of the ſtatute of 1 72 . 20. 
Ms e - touching leaſes of benefices, and other eccle- 


| tithes, allowed. ſiaſtical livings with cure, came wn and now was 


18 YT Es by the whole court. 
4 bing theſe caſes i in the laſt caſe. | 
Re Term, 12 Geo. . J. : 
February 3. A. D. 1756-7. 
In the Exchequer 
The caſe of Fiſher and others, Lefſces of the 
Dean and Chapter of Chrift Church in Oxford. 
The dean and THIS caſe ſtood for the judgment of the 
—_— > court, this day, when it was expected, that 
— K the long controverted queſtion, whether a conſtant 
235. hs r of tithes is evidence of an exemption 
| againſt 


Pf 


n 


Eaſter Term, 12 Geo, I a 5 231 


againſt a lay impropriator, would have der * decided 
but the court gave judgment on the words of the 
patents, mentioned i in the cauſe, though they deter- 
mined that the Dean and Chapter is a ſpiritual, me 
not a lay body. 
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Eaſter Term, 13 Geo. I. 

15 A, P. 1727. 
In the Exchequer. 

+ Hanſon againſt Fielding. oy 


Bill was brought by. a lay impropriator | Of exemption 
om tithes as 
b under a grant from the crown, after being parcel of 


the diſſolution of the religious houſes, for tithes _ aro wid 


within the pariſh and boundaries of Shilton and Bar- 2 * of Je- 


nacle, in the county of Warwick, the tithes of corn, Gilb, Eq, Rep, 
grain, wool, and lamb, for the year 1723. De- II 
fendant, as to the tithe for wool and lamb, ſays he i is 

leſſee of the vicar of A»/tis, and that the ſmall tithes 

did not belong to the mother church, but were re- 

ceived by the chaplain of Anſlis long before the diſ- 

ſolution of religious houſes, and that after they came 

into the hands of the crown, they were alſo enjoyed 

diflinAly ; z as to the tithes of corn and a within 


* 
. : \ f 
- , 8 
* 2 1 83 A Py IS Ly 
is 4a VI” 2 8 * 9 POLLY : __ 


gut d been ſolemnly determined, that the orcfinptich 
ariſing from a conſtant-nen-payment would not be ſufficient evidence f 
an exemption, even againſt a lay impropriator, unleſs the defendant could 
ſhew, either that the lands were parcel of one of the greater abbies, 

or that ſome of the impropriators had releaſed the tithes ' See the taſe 
of the orga of * — mo under 3 5 
12 Geo, II. LES 70 


22 Teint 13 Geo. I. 


mel manor of Barnacle, be ſays, that” the lands were 
formerly part of the poſſeſſions of the hoſpitallers of 
St. John of Feruſalem, and that his lands s were diſ- 
charged from the payment of tithes, while they con- 
tinued in his own manurance and occupation; that 


his lands by virtue of ſome acts of parliament 
27 Hen. VIII. (27 Hen. VIII. chap. 21. 31 Hen, VIII. chap. 13. 


| chap. 21. 


8 
GI” 
=> 


31 Hen, VIII. 32 Hen. VIII. chap. 24. ) were veſted in the crown, 
22 Ble VIII. and were to be held and enjoyed by the king and his 
Chap. 24+ grantees, in as large and ample männer, as the late 


religious houſes held them; that he was a grantee 
under the crown, and conſequently intitled to hold 
them, diſcharged from titles. 


Mr.” Bunbury, for the defendant; objected, that the 
lands of the hoſpjtallers of St. Fohn of Jeruſalem, 

5 coming to the crown, by the ſtatute 32 Hen. VIII. 
.. chap, 24. they could not claim the privilege of the 
dlauſe of exemption, in the ſtatute 31 Hen, VIII. 
bs chap. 13. by which it is appointed, that all mona- 


Ne aftet ſhould come to the king by ſuppreſſion, ſur- 
render, Sc. ſhould be held ind enjoyed by him, in as 
large and ample manner, as the religious houſes held 
them; and whereas many of them were diſcharged 


Bunb. 214. rantees diſcharged; &c, and cited 2 Co. 47. a. Arch- 
iſhop of Canterbury's caſe, where it was reſolved, that 
the clauſe of diſcharge ſhould extend only to thoſe 
poſſeſſions, which came to the king by-the-ſaid act; 
and that it would be abſurd,. that the breach of the 
act 31 Hen. VIII. ſhould extend to a future act of 
parliament, which the makers of the ſaid ſtatute 
31 Hen. VIII. without the ſpirit of prophecy, 
could not have fore-knowledge of, and inſiſted 
; Krongly upon the caſe of Cornwallis and Spurling, 
| 1 2 N Co. 


ſteries: abbies, Sc. which before had come, or here- 


Alt *tithes, they ſhould be held by the king and his 


„ an endl A! Ay eh ere 


ns Hh - Sith. 1 


Eaſter Term, 13 Geo: I. 


Cor Juc. 57. Moor N © Degg. 200; « 0 1 
authority in Point: 569 eg. a 
8 21 205 wag 

Serjeant Pengelly, | for the defendant, made uſe of * 
two ways to take off the odjection; firſt, that part of 
the land of the hoſpitallers of St. "is of Jeruſalem, 
were veſted i in the crown, by the 31 Hen. VIII. and 
that the 32 Heu. VIII. was only made, becauſe of 
the great compaſs, of their eſtates (ﬀ ſome of which 

5 

were in Ireland) and to be ſo general, "as to. compre- 


| hend all that might be omitted in 31 Hen. VIII. and 
then without doubt the branch of the act concern- 


ing diſcharge from tithes, extends to \ them.” But if 
the court ſhould think theſe lands paſſed only by the 
32 Hen. VIII. he thought, ſecondly, | that even upon 


that ſtatute, the grantee ſhould, hold them diſcharged 


from tithes ; ; ÞT! ſeeing it had been keloweg by ſome 


| judges, that the clauſe Gf exetiption'i in the 31 Hen, 


VIII. ſhould not extend to latter ſtatutes (though at 
fire that was a doubt upon the words „ hertofter 
cc ſhall come 100 he would therefore” waver t at, and re- 
ly upon the 31 Hen. VIII. by which they \ were veſted 
in the crown, with all privileges, e "Now « one of 
their privileges v Was, that they ſhould hold Ye lands 
diſcharged f from tithes, whilſt they continued i in their 
occupations, which being continued to the crown, 
by the ſaid ſtatute 31 Hen. VIII. we "Fay i is. a real 
diſcharge annexed to the land, and going along with 
it, and it has been accordingly expteſsly- granted to 
us; for we have A grant dated the 1 5th December 
4 £4. VI. of this manor of Ba rnacle, Sc. with the 
privileges, be,” and we have enjoyed i it ever —_ 
with benefit of this, exemption ;, and cited T. Raym. 


22 5. Fo et and Franklin, where it Js ſaid, by Hale 


Chief 
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Bunb, 214+ 


Eaſter Term, 1 3 Geo. J. 


Chief Juſtice, that by reaſon of the word 4e prjvi- 
leges,” they ſhall not pay tithes, and, lived accord- 


ingly by the court. 


Serjeant Cumin: ſenior, 3 Me. Ward _ on 


the ſame ſide, cited Dy. 227. b. pl, 60. W. Jon. 182. 


Bridg. 32; Lat. 89. and per Ward in Trin. Term 
1687. the. caſe of Daniel, vicar of Bengo, i in Hertford- 


ſhire, and Sir Fobn Gower, where, upon conſidering 


all the caſes, this court t held all the lands diſcharged, 
and diſmiſſed the bill, | Me Ee - 


Mr. Bunbury aid in reply, that, f in the prey in 
Dyer, the lands came to the crown by, 31 Henry VIII. 
and then they were immediately exempt, as, Bridg. 
32. Lat. 89. V. Jon. 182. As the caſe appears, the 


court was equally divided upon the point of diſ- 


charge. As to T. Raym. 225. it was a very ſhort re- 


port, and does not appear upon what reaſons the 


court went. The great ſtreſs is laid upon the word 
<< privileges in the ſtatute * Henry VIII. and if 
that of itſelf had been ſufficient, for what reaſon did 
they inſert a particular clauſe of exemption from 
tithes? they inſiſted upon the caſe of Cornwallis and 
Spurling, which being determined upon a ſpecial 
verdict, the book alſo taking notice, that the like 


judgment was given upon a N is of great 
9 ty. | 


Gilbert Chief Baron. Thoſe privileges were grant · 
ed to this eccleſiaſtical corporation, by bulls from 
the Pope; but theſe diſcharges, for want of a ſpecial 
clauſe to continue them, were extinguiſhed, in as 
many of them as were diſſolved by the 27 Henry VIII. 
but that cramping the king in his alienation, in 31 
Henry VIII. they put a clauſe to continue to the 
a] | crown 


> „% wa by 


<P © 


of 


Enter Term, 13 Geo. 1: 


crown the privileges chat were in them as ſpecial cor- 


porations. Now the queſtion is, whether the word 
e privileges in 31 Henry VIII "has the ſmalleſt in- 
tent to carry all.other privileges, to the crown. If the 
point had not been relolved, we ſhould not have 
diſputed „ 5 


Nn It. WAS. no farther * for When -the 
plaintiff went into his proof of the grants of the 
tithęs of theſe lands they appeared to be grants of dif- 


ferent poſſeſſions, therefore his bill was diſmilled, i in 


iat he en in making out his title. 


31 
2 Id 97 - Busmab Won £3444 
ECD 11, 5 D. 1727. 0 


in In the W 22063 981.2 25 


RR againſt Cleypole a and an ang 


B I LL by a lay impropriator for _— for Sond 
twenty-four years. 


The defendant, as to ſuch part of the bill as 
prays diſcovery and relief, for any time before, with- 
in ſix years next before the filing the bill, or ſerving 
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f > my; { 
„Linn 1 n 
* w 


#+ 1118 


Bund, 214 


The ſtatute of 
limitations, 21 


Fac. I. chap, 16g 
not pleadable ro | 
- a bill for tithes. 


Bund, 21 3 N. 


290. 


the ſubpœna, pleads the ſtatute of limitations, and 


that he did not promiſe to make any ſatisfaction for 
any tithes, before the ſaid ſix years. 


This plea was now argued, and overruled by the 


whole court; for the deſendant, as to the tithes, is in 


nature of receiver, or bailiff, for the plaintiff, in 
which caſe the ſtatute of limitation does not operate, 


See the caſes of Lloyd againſt 8 under Eaſter 


Term, 7 Anne. Quilter and Muſſendine, under 
TROY = 12 Geo, I. 
Trinity 
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. Ne 20, A. D. 1757. 


2 wp I the Exchequer, * 4 = 
Quilter and Lowndes. 7 
Plex of verdift EPENDANT pleads that' be preferred his 
— I bill in the court of |Chancery' to eſtabliſh the 


tithes, allowed. modus, &c. that iſſues were directed and found for the 
moduſer, and decreed thereupoi to be eſtabliſhed; and 
pleads the ſame verdict and decree in bar of the plain- 
tiff's now n and the plea was lowed by the 
whole court. 4 
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1 2 \ 1 
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See the caſes of 3 Bentfield, under 
Micbaelmas Term, 13 Geo. I. Quilter and * 
„ under . 1 Geo, T 
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Michaela: N xx: Geb. I I, 
A. D. e 


3 n the Exchequer. | 


Sir T, pw * Lord Chief Baron: F 
Sir Francis a nn Novenber 3. wr 
Sir Bernard Hale. : 

Sir Lawrence Carte, 5 

Sir Jobu 2 e. | 


Charles Talbot, Solicitor General. 
Sir William Thomſon, Recorder of London. 


AAR 5, A.D. 172 7. 
In the Exchequer. 


Bokenham a gainſt Bente 


LEA of a decree in Chancery and verdi& at law Plea of decres 
in eſtabliſhment. of moduſſes to a bill in this f reriton 
court for tithes allowed i in bar of the plaingilt's. now allowed. 


demand. 


See the ein of Hale Agaiult * nadine, dir 
Eaſter and Trinity Terms, 12 Ges. I. and Quilter 
againſt Lowndes, under Trinity Terms, 12 and 
alſo J 73 Geo, I, | | 
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Plea of verdict 


and deeree in bar 


of demand for 
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ee W 13 Geo. I. 
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— * 20, A. D. 1757. 
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| Quilter and Lowndes © 


EPENDANT pleads that he preferred his 
bill in the court of Chancery to eſtabliſ the 


tithes, allowed. modus, &c. that iſſues were directed and found for the 

moduſes, and decreed thereupon to be eſtabliſhed, and 
© pleads the ſame verdict and decree in bar of the plain- 
tiff's now be and che 817 8 5 by the 
whole court. | 
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See the caſes of Neef Bent field, under 
Michaelmas Term, 13 Gee. I. Quilter and * 
ſendine, under Trinity Term, 12 Geo. I 
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Michaelmas Term, 13 Ges, I, 
A. P. 727. 


1 n the Exchequer 4 


Sir 7 es e Lord Chief Baron: V 
Sir Francis et "ſk November, 3. . = 
Sir Bernard Hale. ; 

Sir Lawrence Carter. N 

Sir Jobs 2 ea | 


Sir Philip Y arte, Attorney General. 
Charles Talbot, Solicitor General. 
Sir William Thomſon, Recorder of Laden. 


November 15, A. D. 1727. 
In the Exchequer. 


Bokenham againſt Bentfld 


LEA of adecree in Chancery and verdi& at law ples of 4eeres 
in eſtabliſhment. of madaſſes to à bill in this 274 fert 
court for tithes allowed i in bar of the plaintiff's now allowed. 


demand, 


See the caſes of Sutter againl Meſſe . nder 

| Eafter and Trinity Terms, 12 Geo. I. and Quilter 
e againſt Lownaes, under Trinity Terms, I2 an 
= alſo 13 Geo. I, 
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Plea to 2 bill for 
tithes, that rec- 


tor was abſent 


eighty days, 
over 1 
Zauns. 211. n. 


Non - reſidence, 


forteiture of 
leafe and rent 


* | 


Ln 5f patter 


void for non- re- 


Kdence, when 
pleaded to a bill 


brought dy leſſee 


for tithes. 
Cem. Rep. 392. 


Pl. 194. 


Mic banmas Term, 13 Geo. * 


iy "December 16, A. D. 1727. 
In "the Exchequer. 


Hs and Prodeirs Agia Peaſley. 


LEA to à bill for tithes, from Michael mas 172 3 
to Michaelmas 1724, that the rector was abſent 
eighty days, viz. in 1724, which might be after the 
time wherein the tithes were demanded in the. bill; 
and for this ute” it was over ruled. 


Quære, if this a good plea, if 3 and jeſſe 
join, for by non- reſidence before ſentence, he only for- 
feits his dn. and rent, not his tithes, 

See the 5 x Mills 2g2inff "Elbridge, Adder Hi- 
lary Term, 13; Geo. I. Quilter againſt Muſſen- 
dine, under Eaſter and Trinity Terms, 12 Gee. I. 
Quilter againſt Latondes, under Trinity Terms, 
12 and 1 13 Geo. J. and the next caſe. | 


In the Exchequer, | 


| Bokenbom a and bod. 


1 LL by leflee of the parſon of 2 8 „ a 
againſt defendant a pariſhioner; to which de- 
fendant pleaded ſtat. 13 Eliz. chap. 20. by which it is 


Ci 


enacted “e that no leaſe of any benefice or eccleſia- 


ſtical promotion with cure, or any part thereof, ſhall 


endure any longer than while the leſſor ſhall. be ordi- 
narily reſident, and ſerving the cure of ſuch bene- 
fice without abſence above fourſcore days in any one 
year, but that ſuch leaſe, immediately upon ſuch ab- 
ſence, ſhall ceaſe and be void,“ &c, and that the 
leffor was abſent above fourſcore days 1 in ſuch year, 

whereby 


Mi chaelmas Term, 13 Geo. 1. 


WR” his leaſe to the plaintiff did become wi ; 
and the plea being. admitted to be heard according to 
the rules of court, no one then appeared to defend or 
maintain the title of the plaintiff, for it was ſaid by 
the counſel for the defendant, that ſuch plea was for- 
merly allowed, via. between Mills * and Filer iake, 
February 5, Hilary Term, 12 Geo. 1. 


/ 
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* Which ſee, 
© under Hilary 
Term, 11 Geo, I. 


That it was alſo allowed in Eater Term, between 


Duilter and Muſſendine, [which ſee-under Eaſter and 
Trinity Terms, 12 Geo. I.] and between Quilter and 
Lowndes [which ſee under Trinity Terms, 12 and 13 


Geo. I.] that the ſole queſtion in thoſe caſes was, if 


the defendant ſhould not anſwer to the quantities and 


values alledged by the bill, at the ſame time he ten- 


ders his plea; ſo as where the defendant inſiſts on a 
modus as a diſcharge of his payment of. tithes in 
kind, yet the defendant ought to anſwer to the quan- 
tity and value of the tithes charged in the bill; other- 
wiſe if it were afterwards found there was no ſuch 
modus plaintiff cannot have a decree againſt defend- 
ant, becauſe 'it does not appear how much is due 
by him for his tithes, to the re 


But! it was then refolved by the court, hy upon 
ſuch plea of non-reſidence of the leffor, the defend- 


ant need not. anſwer to the quantities and values, 


for ſuch plea goes to the right and title of the plain- 
tiff; but where - modus” is alledged, that admits the 
title of the plaintiff, to take tithes of the defendant, 
and only goes to the manner of payment, if tithes 
thould be paid in ind or not. 


4 


And upon all theſe authorities alledged, the n 


in the preſent caſe, Fi allowed. , 


See the caſe of Athinſen and 860 _ raf. 
ley, under this term. 


Trinity 


* 


5 | Toinity Ter erm, 1 — II. 
Jah s, N. P. 
7 a: TE In the Erebchuer. 


; eulen g in Srjeants-Im Hall, in ru 
; | Street. | | 


Sir N Pengelhy, Lord Chief! Maren. 
Sir Bernard Hale. 3." 
Sir Latorence Carter. 7 3abay 

Sir Jobn Cenyns. | 


Sir Philip Forke, Attorney General. 
Charles Talbot, Solicitor General. 
Sir William Thonſon, Aer of London. 


. Gwavas, Gentleman Pllaiotif: 


William Kelynack, Richard Richards,\ 

Philip Kelynack, and one hun- 
dred and ſixteen others, pariſhi- 
oners and fiſnermen, in the pa- 
riſh of Paul, | in the W e ak 
_ Cornwall,” e be 


>Defendants 


Ive aireAted, L rede tithe of fiſhy Was eee the 
relactante Baron 


Rab, vs lt; "plaintiff, as owner of the. impropriate rectory 


. ²ĩ˙·˙k¹1ʃ1—ĩ*—Nö n 


cuſtom, to the county of Cornwall, which is an ancient rectory ad- 
— joining to the ſea, and extending into Mount's Bay, 


NY gave no and hath time immemorial been a ing town; 3 and 
ence agai 
the cuſtow, and within the ſaid rectory and pariſh, there is, and time 


though a former 
3 in the cauſe had been a4 etted in for many LA W 479. pl. 69 · HBunb. 
239 · as 311, Ids Os 10 332. ; FE 4 AN 44 


out 


* 1 


t- 


nts. 


Trinity. Term; Geo. . = 241 
out of mind hath been uſed and approved the follows 


ing cuſtom, and which was inſiſted. upon, viz. that 
every pariſhioner of the ſaid pariſh, being proprietor” 
or occupier of any fiſhing boat, fiſhing net, or other 
fiſhing craft, which has been uſually tried, moored, 
or kept, within any part of the rectory or pariſh, 
(when not uſed in fiſhing): ought to pay to the im- 
propriate rector the tenth part of all great and ſaall | 
fiſn, taken in the bay, or adjoining feas, with ſuch 


boats, nets, or fiſhing craft, (except fiſh uſed for 


bait for fiſhing, and fiſh meaſhed in the flceves of 
nets, called * ſaynes); and the plaintiff ſets forth in 


his bill a decree; obtained by his + grand- father, 


againſt about one hundred and thirty pariſhioners, 
which was, made, upon a very ſolemn 7 hearing, and 
thereby the cuſtom, as now alled ged (except as to the | 


exception of fiſh. weaſhed in the ſleeves) Was. clta- 
bliſhed. : 1 30141 we 1 

The plaintiff alſo inſiſted, that, a year ks the 
decree, one hundred and thirty of the then defend- 
ants, by indorſement on the decree, acknowledged 


the cuſtom, | 


i 2 
N 


And from the time of this decree dies wete paid, 3 Brown, 482. 
agreeable to the cuſtom, to the plamntiff 's father du- 3 
ring his life, and after his death, to the plaintiff's 
mother, who held the rectory, as her jointure, and 
from the time of her death, to the plaintiffimſelf, 
until the year 1722, when ſome of the fiſtiermeh 
refuſed to pay their tithes of pilchards and herrings 


— th. 2 EY 


1. See this caſe, under Trinity Tetin, 42 Car, II. ante, p- 6 + 50G; 
t Father, ſee below, and 3 Brown. 482. : 


1 See this _ node May Term, 33 car. II. ante, 62, n · 
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Trinity Term; 1 Ged. II. 


caught in drift nets, and their exathple being ſoon 


5 8 - 


followed by many others, the plaintiff, in Hilary 


Term 1724, exhibited his bill in the court of Exche- 
guer againſt the defendants (two of whom, viz, 


Jobn Tregurtha and Fobn James, were defendants in 


the former cauſe) for a diſcovery and ſatisfaction of 
the tithes of pilchards and herrings caught by the de- 
fendants ſince the 25th of March 1722 in Mount's 
Bay, and at or near St. Tves Foway,” Wevagifſi y, and 
other fiſhing places, in the ſeas adjoining, by and 
with fiſh craft kept within the ſaid rectory, as afore- 
faid; the bill charges the cuſtom to be as above 
ited, and to have been eſtabliſtied by the former 
decree, and that the defendants had fo taken within 
that time great quantities Af pilchards and herrings, 
but refuſed to pay tithes thereof, pretending that 


there was no tuch cuſtom, eſpecially near St. Ives 


Fawey, Ec. or other remote fiſhing — or in dri- 


475 . | SEES | 8 


» 
© + [0 P 4 vx . 


The defendants | put in their l 1 ers to this 
in, and although, by the laſt of ſuch anſwers, they 


aid they had paid all their tithe fiſh to the plaintiff or 


his agents, up to the 29th of September 1724, yet by the 
firſt anſwer: theygdenied, that they knew or believed 
that there was ſuch a cuſtom as aforeſaid, of paying 
tithe, and inſiſted, that ſuch cuſtom was unreafona- 


ble, 
that the 
| whereon to moor their boats, and they were forced to 


from which they hoped to be relieved, for 
: defendants had no land in the aid rectory 


pay others for ſuch liberty, and alſo port farm to the 


Duke of Cornwall, and were at great charges for 


boats and nets, which would not laſt above four 
years, whereas faynes, being uſed near the ſhore, 
F N laſt a man's e ane that the tenth fiſh was 


4 
N. 


J OY - 


| ſometimes 


—_ — wa 


4) 


as 
es 


vine Term, 1 Geo. n 243 


ſometimes half, and at other times the ie onde prof ; 
_ alſo inſiſted, | 


1. That the formey deere” was not binding on Funb, 257. 
them, there being only two of the preſent defend - e 43a 
ants, vis. John Tregurtha, and John Famer, who 
were defendants in the former cauſe ; and theꝶ ſaid 
that they conceived that decree to be hard, ut Were. 


fore n guy ens; | 


* 


2. That the Lilian did not extend to ering * 


nets, which of late 07 had been moſtly uſed, and 
ſaynes I | 


3. That it was unreaſ nable, to extend to inha- 
bitants + and others, and into adjoining ſeas, out of 
the pls and therefore prayed an iſſue, 


But the plaintiff's cot ;nfiſted, that bar was 
ſufficient foundation for a decree, without ſending it 


to an iſſue; 


1. The former decree NY ſo ſolemnly obtained, 
2: The 8 i one  bundged and thirty of 
the then defendants, two of whom were now living, 


and defendants to this bill. 


©; 
* Conſtant uſage and acquieſcence ſince, until oo rom, | 


the year 7 | 3 * 2 


See ante, p. 63. n. 


I See ante, p. 62. n. 5 | 8 W 
n 0 R 2 0 : | Iſſue e 
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244 1 5 Hilary Term, 1 Ges, I. 


3 Bren, 483. Iſſue being joined, ſeveral-witneſſes were examined 
| on both ſides, and on the 3d of Juh, 4727, the 

Bunb, 239. fl. Cauſe was heard, and though there ſeemed to be no 
31. evidence, by the defendants, againſt the cuſtom, 
| and though the plaiget had the former decree, ſigned 


Folawghelr e coy in calls decree, yet directions 

. were given for trying the cuſtom, and the court 
ſent the plaintiff to an iſſue at law, reluſtante Baron 
* Hale, at the next aſſizes, for the ſaid county; and 
in the mean time, the defendants were, by conſent, 
to pay their tithes as uſual, of late ne, before the 
ſuit began, without prejudice. 


: 3 Brown. 483. 


See this caſe under Trinity Term, 32 Car. II. 
Mi chaelmas Term, Geo. II. Ex parte Gwavaz, 

r Ear Term, 2 Geo. II. and the caſe of 

Earl Scarborough. againſt Hunter, under Eaſt 
1 erm, 6 Geo. I. 


9 


Hilary Term, I Geo. II. 


l 24. A. D. 1727-8. 
:P | 

In the Exchequer, 5 165 

Berney againſt Chambers; ; 


4 
1 

e . 

9 x* FJ 


EY \ 
i * WV 


ves a.  EAVE: was given to 3 an anſwer to a tithe 


by increaſing bill, wherein the defendant had ſworn, that 
the number of 


acres, after iſſue ſuch a cloſe contained nine acres, and to make it 
joined, upon 

payment of cofts, reſwearing anſwer, and taking out a new cemmitien, at party 5 own er. 
peace, Gur very . B anb. 248, 321. 


* 


- 


— 
* 


'# See the caſe Ex " 5 1215 Eaſter Term, 2 Ge. It, 
ſeyenteen, 


_ Eaſter Term, 1 Geo. Il. 5 ill 
ſeventeen, though iſſue was joined, and a Hamic- 14. 
| | miſſion had iſſued (which the reporter never knew 1 
5 done before) but it was upon the defendant's pay- i 
5 ing all the cofts ſince the anſwer, ſwearing the an- v0 
d ſwer over again, and taking out a new commiſſion at bh 
; bis own W Ft i 10 
8 | 1 
t See the next caſe; und- Gith again Cdn ber | 1 | 
n 1 ä 6 Geo. II. 1 
a gh = 1 
— — a { b 4 i 
5 5 JE rf | 
" 1 8401 ee ee : | 
Eater Term, 1 Geo. II. ts | 
: | . j 
8 A. W > 2728. | | 
ih + 
of | i 


\ In the Excbeque . 


mori Mountague againſ — 


"3 


IHE court refuſed to let the defendant 0 Anſwer cannot 


his anſwer, by only altering the day of pay- — 


4 
1 
; * 
e 
5 
"1 
1 
I. 
"ml 
11 
9 


ment of a modus, although iſſue was not Joined, and mt of a 
A ws, th 
the day ſet Tight i in the crofs bill. | . — | 


| « and day right in 
eroſs- bill. 


See the cafe Gibb againſt Grdndh, under Trinity Buzb, 248. u. 


Term, 6 Geo, II. Berney againſt Chambers, 
under Hilary Term, I Gee. II. 
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Hilary Term, 2 Geo, II. 


February 28, A. D. 1728-9. 
In the Exchequer. 


At Serjeant's Inn. 
= Gs Stone againſt Rideont, and others. 


No 8 DLL brought by a lay impropriator for tithe 
220 — D hay in the pariſh of Framfield, in the county 


for them by im- of Suſſex, and derives title under a grant of 3 Fac. I. 


propriator under 


_ agrantof Fac. I. which expreſsly grants the tithes of 8 


diſmiſſed. 


cog 202. pl. To this bill the viear was-made a party, od the 


4 laintiff had no proof that he, or thoſe under whom 
he claimed, ever had received tithe hay; the defend- 
_ ants (pariſhioners) inſiſted he was only intitled to 
corn and grain, and that the vicar was intitled to 
tithe hay ; though there was no eyidence, that tithe 
hay had ever been paid, either to the impropriator or 
+, vicar, but the farms of the defendants.were under an- 
cient moduſis or cuſtomary payments, and the de- 
fendants inſiſted, that the hay was covered under the 
mod uſes, and to corroborate this gave ſeveral inſtances 
of payments of moduſes to the vicar, by ſeveral 
pariſhioners, who had nothing but meadow ground, 

and conſequently could pay only for _ tithe of hay, 


This cauſe was this day heard, e there 
was no proof of payment of tithe hay in kind to the 
vicar, but only preſumed to be ſo, by the moduſes ; 
yet ſince there was no inſtance of the impropriator's 
having received tithe of hay for one hundred and 

twenty years, ſince the grant of Jac. I, the bill was 
diſwiſled by the whole court. 
See 


„. 


— 


28 A 


K 2. 


Eaſter Term, 2 Geo. U. 


See Medly againſt Talny, under Trinity: Term, 
7 Wil. III. Worngate againſt us under that 
Term, 11 Wil. III. ' 


ab- Term, 2 Geo. II. 
May 9. A. D. 1729. 
. Exchoyue: 
f arte William O 


HE petitioner prayed for rehearing of the cauſe 
of Gwavas againſt Kelynac, which was heard 
laſt Trinity Term ;' becauſe the cuſtom, as ſet forth 


| by his bill, was allowed and confirmed by the decree 


in his father” s cauſe, which appeared to have been 
made on very ſolemn and mature debate, and to have 


been acquieſced in above 47 years ; ſo thatit was be- 


come very difficult to ſhew by living witneſſes, what 


the cuſtom was, previous to that decree : : and alſo, 
becauſe it appeared through the whole ſeries of depo- 


Hitions « on both ſides i in this cauſe, that there was not 


the leaſt © colour or doubt, but that the tithes of pil- 
chards and herrings caught in the codds of ſaynes, 


or the tenth penny © of what the ſame bad been ſold 

for, "had been continually aid; 3 and that the only 
doubt, if any, was about the tithe of fiſh taken i in the 
drift, nets, which was a matter Wy: ſettled by * 
former decree. 


On gth of May, 1729, the cauſe was s reheard. 


R , 8 | The 


The cuſtom ſet 
forth in this 
cauſe under Tri. 
nity term, 
32 Car. II. and 
1 Ges. II. relating 
to the titbe ot 
fiſh, was found 
by the} jury, on 
a trial at bar, to 
the ſatisfaction 
of all the court, 
but BaronCarter, 
3 22 
15. 256. 
pl. 332. N 
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Bunb, 257, 258. 


3 Brown, 483. 


Junb. 2 58. | 


3 Brown, 483. 


Bund, 2 58. | 


' fiſh; but the authority of the decree (when the mat- 


9. 


Zaſter Term, 2 Geo, II. 

The Lord Chief Baron, and Comyns baron, ſeemed 
to think this a ſufficient ground, to decree for the 
plaintiff, (Q. Hale* baron) doubting ; and upon great 
importunity of the defendant's counſel, who fill in- 


ſiſted to try the cuſtom at law, the court directed an 


iſſue, and that a trial ſhould be had, at the bar of 


the ſaid court, by a ſpecial jury of the county of 
Middleſex, to try, whether there was iuch a cuſtom, 
as was laid, and inſiſted upon, in the bill, or not; 


which iſſues came on to be tried at Weſtminſter, in 
the court of Exghequer, on 6th Nevember following, 


viz. 1729, whereupon ſeveral aged witneſſes, brought 
from Cornwall, were examined on the ſaid trial, 


which laſted 14 hours, and after a Jong defence 
made by the defendants, the jury gave their verdict 


for the plaintiff, though the defendants gave pretty | 
ſtrong evidence, that drift + nets were as ancient 


as ſaynes, and no tithes had ever been paid for drift 


ter was fully conſidered) and an acquieſcence for 
forty-one years ſince, was too ſtrong to be got over, 


and the verdict was to the ſatisfaction of all the 
court, (but Baron Carter) which found * there 


was ſuch a cuſtom as, aforeſaid, 


Fee this caſe IH Trinity Was 32 Car. 2. 
1 Geo. II. Michaelmas Term, 2 Geo, II. and 
upon appeal February 26, A. D. 1729. and alſo 
the caſe of Earl Scarborough againſt Hunter, un- 
der Eafter Term, 6 Ges. I. 


— 
n : 7 7 5 


3 


P Sec this caſe under 77. Tem, 1 Geo, II. Þ See ante, 6; · n. 


T rinity 


a wy 3 


bY teins „ 


l Trinity Term, 2 & 3 Geo. II. 
A. D. 1729. 


Peter, Lord King, Lord Chancellor, 5 
Sir Fo ep Jetyll, Maſter of the Rolls. 


Carleton . Brightwell 


2. Tithes being demanded of turkies 
| jected i in Moor 599, ( Hugton verſus Prince,) it was 
ſaid, that turkies were things feræ naturd, and not 
titheable any more than partridges, and that turkies ; 
were not brought hither from e en, before * 
queen Elizabeth's time. — 5 | | 


Court. T can not ſee, but that turkies are birds 
as tame as hens or other poultry, and therefore muſt 
pay tithes ; it is true, if tithes be once paid of eggs, 
there can be no demand made a ſecond time, in re» 


ſpe of the chickens hatched afterwards. 


In Chancery. 


N a bill for tithes, in kind, the defendant inſiſted 
upon ſeveral moduſes, one of which was, that the 
inhabitants of ſuch a tenement, with the lands 
uſually enjoyed therewith, had been accuſtomed | to 
pay ſuch a modus for tithe-corn. 5 | | 


A modus for 
tithe of corn, for 
the inhabitants 
of ſuch a tene- 
ment, and the 
lands therewith 
uſually enjoyed, 
void in the opi- 


* hs nion of his ho- 
Court This is quite uncertain; ; the dente may fall 


down, or be uninhabited, and then no modus will be 
payable; alſo, nothing can be more uncertain, than 
lands uſually enjoyed with the tenement, ſince the 
lands let with a farm-houſe oP AF gw be often 
ſhifted, 


nour the Maſtery 
of the Rolls for 
uncertainty, in 
regard the tence. 
ments may be 
uninhabited, and 
the lands aftet- 
wards ſhifted, 
and let with 


other farms. 


1 Peer Wil. 463. 
pl. 1 46. 4 ; 


Turkies tithe- 
able, butif tithes 
are paid of eggs, 
then none to bg 
paid for chick« 


ens, 
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Mills are tithe - 
able, but they 
are to pay only a 
perſonal tithe 
of the clear gains, 
after all manner 
of charges de- 
duced. 


V See the caſe 


under Hilary 


term, 5 Kune. 


In a bill for 
tithes in the £x- 


- ebeguer the court 


never decrees 


payment of tithes 


for the future, 
Hut Chancery 
does. 


T ini Ter erm, 2 Geo. IL 


| 3» There was another demand made by the bil 
of the tithe of corn mills, and jt was inſiſted that 
every tenth toll diſh was due. 1 Show. Rep. 281, 
Gumble verſus Fallinghom, Carth. 215. 


But it was replied, that this matter was determined 
in the caſe of “ Chamberlaine againſt Newte, in the 
Houſe of Lords, upon an appeal from A decree of 
the court of Exchequer, where the bill was brought 
for the tithe of a malt mill, in Tiverton in Devon- 
ſhire and where the Lords determined, with the aſſiſt- 
ance of eight judges (whereof Holt C. J. was one) 
that mills were titheable, but that the ſame was a 
perſonal tithe, and ſo ought to be paid, out of the 
clear gain, after; all manner of charges and expences 
dedudted; upon which authority the Maſter of the 
Rolls decreed the mill in queſtion to pay tithes, but 
chat they W r as a perſonal tithe, 


Note: "i this _ ity was faid and admitted, that 
in a bill brought by a parſon for tithes, though the 
right thereto be eyer ſo plain, yet in the Exchequer 
the decree is not, that the defendant ſhall pay tithes 


for the future, but that he ſhall account for and pay 


what tithe is due to the time of bringing the bill, 
but in the court of Chancery itis to the time of the 


+ decree. 


PA 
8 1 * = «cf w 4 „ =2 * . 14 : — 7 — 4 
k ? \ -_ * * 


+ 8 if this be the chMifiedifhanice « of the court of _Chancoy, or 
done only of late years, in ſome few inſtances. "The Reporter. | 25 


Michadinus 


cc” LT 1 we 


6 „  » VS EL 


Michaehnas Term, 3 Geo. Il. 
5 44 1 5 

In the Exchequer. 
Willem Chee, „ Flint 


William Kelypack, Richard Richards, | 

Philip Kelynack, and one hun- | 
dred and ſixteen others, pariſhi- | 

oners and fiſhermen in the pafiſh * Deſendans 

of Paul, in the unt Corn- | 


®.. 


wall, 1 j 2 PR 


wy 
HEE 
bon et as 


N the above day this cauſe was heard upon the Lerner rg | 
"equity reſerved, when the court declared that cauſe under 


the cuſtom was good at law, and decreed that the ſame 2 62 3 


ſhould be eftabliſhed ; and that according to ſuch cuſ- 1 Geo. II. rela- 


tom the defendants ſhould account for the value of of fiſh _— 


the tithe, or the tenth part of pilchards and herrings liſhed by the 


by them taken ſince the 25th of March, 1722, to the 2 che 


ring on the 


time of exhibiting the bill; and that the NEO equity reverſed, 


ſhould have his coſts both at law and in equity, to be f bag the 
fame by the Aer remembrancer. Wo heard on appeal, 
wt in the Houſe of 


Lords. 
dee the enſes of Sn againft Nehynact, under 1 Brown- 483. 
_ Trinity Term, 32 Car. II. and 1 Geo, II. Me- 
chaelmas Term, 2 Geo. II. and the caſe of the 


Earl of Scarborough againft Hunter, under * 
Term » 6 Geo, T T, 
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Fane 20, A. P. 1729. 


In the Exchequer, 


' The Biſhop of Hereford againſt the Duke f 
e ee | 


ben, TY OCT OR Ez 


defendant's . had preferred a bill 125 Rae, 2painſt } his bro- 
3 * ther the Duke of Bridgwater, and ſeveral tenants of 


newly was peid, his manor, movedito have an inſpeſtion of the court 


Dil. 269. pl. rolls of the manor, to ſ 6 What proportions they paid 


of a modus inſiſted © © but denied by the whole 
court, : EE 67 


 Michaelmas Term, 3 Geo. II. 
| OA 3. A. D. 1729. 
In the Exchequer. 


Price, Clerk, again Pratt, an: . 


me, though IHE olaintif 3 his bill, as perpetual 
curate of Berrington, being a chapel annexed 
at pleaſure, can- to the church of Hemel Hempſtead, in the county of 


not ſue for tithes, ' 


Buab. 27. pl, Heriford, againſt the defendants inhabitants and oc- 


* cupiers of lands within the ſaid chapelry; he made 


his title under a nomination to his curacy, in the 
year 1716, by Cornelius Price, then vicar of Hemel 
Hempflead, who alſo gave him, by the ſame inſtru- 
ment, the ſmall tithes in Berington, with power to 
ſue for them in his (the vicar's) name; and he alſo 


ſet 


ws. Eat 


Hs Carter only in court) the hill muſt be diſmiſ- 
ſed, for no title appears in the plaintiff; for though 


e: : Bae 8 gift Oldfeld, naar . Trinity —_— 


| Michaelmas Term, 3 Geo. U. | | 253 


fer forth a licence to preach. from the then biſhop of 
Lincoln; and alſo that Topping (Price's s ſucceſſor) in 
June 1722 granted him a new nomination to this 
curacy, expreſsly for life, with like power to ſue for 


the ſmall tithes in both their names; but though he | 


took a ſecond nomination, yet that by the firſt, and 


the biſhop's licence, he was ſufficiently intitled to 
the tithes, becauſe y ſuch e e jo became One 


Putney curate. 5 b RYL 10 | yuiy od} Laing 
7201 48 K 5 1 tt! 1 acc! 8 2 ? 5 thy : PE "x | Ges 
But by the ny; (Lord: Chief Baron: Pengelly, aid "bit 


a curate is appointed by a vigar, either generally, or 
expreſsly for life, yet ſuch' appointment is, in its : 
own | nature, revocable by law, even without any 
cauſe aſſigned, and by the eccleſiaſtical law upon 


cauſe ſhewn ; ſo that the plaintiff had * ooh a Pere 


manent e as to clan * tithes 201 ig 


* 
7 
- n " a : 


2 
. ; By k 8 ce ir A biſhop ls ſuch a 


licence to a curate to preach, and after is tranſlated, 


there is no neceſſity for a new licence by the luedied. 
: ing biſhop voy quare 2 it 12 5 1 52 


Nous; In chis caſe Topping was 0 a phreyy has 
not brought to hearing, which, by the court, muſt 


have been done before the plaintiff could have à de- 
cree, if be had had a title in the other e 


* % 
7 72 


25 


32 Car. II. Wild againſt . under 0 
Term, 4 Wil. and Aar. 
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Uſage as totithes, , . 
ſhall explain a 
leaſe of a farm, 
with all ticbes, 
againſt the very 


words, 


Bunb, 274. pls 
352. 


1232 Terim, 3 Gro. u. 
| November 17, A. D. 1729. 
| In the Exchequer. 


Quaintrell againſt Wi right. 


JLAINTIFF W his: bill, as leſſee of the 
biſhop of /Ni#wich, of the rectory of Ingham in 
the county of Norfolk, and produced his leaſe, dated 
May 8, 1723; the defendants ſet forth, that the 
biſhop of Norwich, at Michurlmas in the year 1693, 
demiſed the Grainge Farm, with all tithes thereto be- 
longing, or therewith uſually letten; that this leaſe 
was ſurrendered Fuly.9, 1724, and a new leaſe 


made the next day by ie Biſhop of Norwich to the 
. perſon under whom the defendants claim, with the 
| Came words 3 ſo inſiſt, that at the time of the grant 


of the rectory the tithes could not paſs to the plain- 
tiff (of this farm) they being before expreſsly grant- 


"oo by the leaſe in 1693, and which was Febiing = at 


the time of the Faint 's ** | 


But ws, there was moon that the leſſees of the 
rectory had uſually received the tithes of the whole 
pariſh, farm and all, and no proof of the defendant's 


aide of the Jeſlecs of the farm ever receiving tithes. 


| | Therefore 'by the court (Lord Chief Baron Pengelh, 


_ Baron Carter only in court)-the defendant was 
decreed to account, for uſage ſhall explain this mat- 
ter; and theſe tithes cannot be ſaid to belong to 


_ Grainge Farm, or to be uſually letten with it; and 


the word tithes was taken in only as a word of courſe, 
and from the old leaſe: if there had been a diſpute 
between the biſhop himſelf and the leſſee of Grainge 


Farm, it might have had another conſideration. 
| _ 


huſ 


to 


ma SEE. = 4 


1 1 
Hilary Terms” 3 Geo, H. +2375 vs 
4. D. 1729-30. 1 7 
In the Exchequer. 88877 
Sir 7 bomas Pengelh, Lord Chief Baron, 


Sir Lowrenct Carter. as mr * 


Sir Jobn Comyns. © 

Sir Phil ip +, oke, Attétnẽy General, 
Cbarles Talbot, Soli icitor General, 
Sir Williaws 2. bonſen, Recorder of London. 


Ia the Exchequer. | 4 : * 


Hayes, Doctor of Divinity, againſt Dowſe. 


HE court: ſeemed to think, that vetches-and Vetches and 


clover cut green, and given to cattle, uſed in and given to 


Ys ſhould pay no tithes. ; wg ng — 


3 tithe, as it ſeems 

See the caſe of Hodges againſt Smith under h 2 
5 Bu; b. 279. ph 

er 1 | Geo, 1. - 3&4 356, 


In the 1 uer. 


of 


LEES Clerk, againſt Miinvaring, and 


others. 1 3 N 


B I L Ly the dr of Drayton Baſſet, t, in he county desto of bine 


of Staffo rd for tithes ; the defendant inſiſts that ort _— 
wood; an hogſ- 


the lord of the manor, time out of mind, for himſelf, head of cyd-r 


and two-pence 


and his tenants, on aſcenſion day, gave and delivered 2 eee 


to the rectors nine cart loads of logwood, inlieu_of all _ Om 279. 
tithes ; DIG 
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riches; and by the whole court, adjudged a good modus 
as well as a modus of an hogſhead of cyder, which are 
equally uncertain, yet both held to be good. 


Nota, In this caſe one of the defendants inſiſted on 
a modus of twopence an acre for eighteen acres, but ſet 
forth no day of payment; nor by whom; but this be- 
ing likewiſe found for the defendant, was s eſtabliſhed, 
beiag⸗ſter a verdict: which note, 


February 4 and 9, A. "Sy 


In the Chancery. 
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Cbapman and others plaintiffs. 0 


The Biſhop of Lincoln, Mounſon, and Dan. 
 Vefendants : : 


: 1 5 
$$ 1 
- . F F 4 Pj * . 
by | ? an 


| Mounſon, the Biſhop of en and . 
plaintiffs, W 21 


Chapman and others, defendants, 
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Mr. Wills for the Plaintiffs. Ro 
Mef. Rep. 266, & & HIS bill is ee by the plaintiff, the oc · 
2 1 = cupiers of ſeveral parcels of meadow, and pa- 


K . ſture ground in the pariſh of Burgh, and Wintbro 


119. pl. 5. in the dioceſs of Lincoln, againſt the biſhop of Lincoln, 
Bernard. * who is ſeiſed in fee of the impropriated tithes, Mr. 
MM... Meounſon leſſee of the biſhop for three lives, and Mr. 
8 Dobbs his under tenant, for the eſtabliſhment of two 
moduſes, and Mr. Mounſen filed his croſs bill, to have 

tithes paid to him in kind. One modus is, that it has 

been a cuſtom, time out of mind, for the occupiers 


of land in Burgh, and who do not reſide in Burgh, 
0 


55 


C 
ER 
rop 
In, 
Ir. 
lr, 
wo 
ave 
has 
ers 
h gh, 

or 


; 2 Term, 3 E II. 
or Winthrop, to pay four-pence an acre for the u. 


of hay, and the herbage of paſture lands, not plough- 


ed, or ſown, on good Friday, or fo ſoon after as de- 


manded; The other modus is, that all thoſe whooccupy * 


lands in Winthrop, and are not inhabitants of Winthrop 
or Burgh, ſhould likewiſe pay four-pence an acre, &c. 
and the plaintiffs, though they occupy lands in the 
pariſhes of Bargh and Winthrop, yet they live in other 
pariſhes. The modus does not relate to thoſe that reſide, 
but to thoſe that have lands, and are not reſident ; 
theſe two pariſhes contain near eight thouſand acres 
of land near the ſea, and the inhabitants are not ſuf- 
ficient to cultivate and manure them, fo theſe mo- 
duſes were ſettled to encourage the inhabitants of the 
neighbouring towns to occupy the lands, and they 
pay likewiſe, and contribute to all the pariſh duties, 
and the ſame cuſtom is obſerved in ſeveral adjoining 


pariſhes ; we have proved a payment of this modus 


for fifty years, and that the pariſhioners who paid 
tithes in kind, on their removal to other pariſhes, have 
paid only this modus; and the defendants have not 
been able to prove, that tithes in kind have ever been 
paid : and therefore as our evidence is ſufficient, we 
have a right to have theſe moduſes eſtabliſhed, and if 
the defendants deny theſe, modufes, the court will firſt 


enter into the proof of them; and if they are not fully 


ſatisfied with the depoſitions will ſend them to a jury; 
but if they inſiſt they are not good in law, they muſt 
admit them to be well proved, and this is the con- 
ſtant courſe of the court of Exchequer, and it was 
lately ſo reſolved in Quavus's caſe to eftabliſh a mo- 
dus for fiſh, becauſe they would not trouble them- 
ſelves to ou: their opinion on an uncertain fact. 


Mr. Solicitor General 4 5 defendants. 


we have two defences (and if we prevail in either 
hy court muſt decree for us) that there are Ho fuch 


8 moduſes, 
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moduſets, or, if there are, that they are not good in 


law; but they ſay, if we controvert the legality, we 

nad admit the modus, but the old courſe of the ex- 
chequer was, to conſider the legality of the modus, 
ona ſuppoſition it was proved, and not on admiſſion of 
it; and why ſhould the court put the parties to the 
trouble and the expence of trying a thin- that is not 
material. By theſe moduſes a difference is made be- 
tween inhabitants and ſtrangers, in a manner I never 
heard. In caſes between reſidents and out-dwellers, 
the modus is generally in favour of the pariſhioners, 


and what reaſon is there for theſe moduſes ? why muſt 


the firſt extend to all ſtrangers, but thoſe that live in 
Winthrop, and the ſecond, to all but thoſe who live 
in Burgh? And they cannot be good in law, becauſe 
it would depend on the occupier, whether he would 
pay tithe in kind, or not. 


A man indeed, by changing the courſe of his huſ- 
bandry, may change the nature of the tithe, for he 
cannot be ſuppoſed to do it to defraud the rector, but 
it muſt be preſumed, that every man will turn his land 


to the beſt advantage; but here, though the land con- 


tinues in the ſame plight and cendition, the tenant by 
removing out of the pariſh has it in his power to alter 
the tithe; and 1 Lev. 116. Bawdry againſt Buſbel, 2 
prohibition was moved for on a ſuggeſtion of a cuſ- 


tom, that all the occupiers and tenants of Skegnes, 


that were inbabitants of any place out of the pariſh, 
ſhould pay to the vicar only four-pence a year for 


every acre ; and it was alledged that the plaintiff oc- 


cupied lands in Stegnes, but lived out of the pariſh, and 


the court denied the motion; becauſe the cuſtom was 
_ unreaſonable to give a greater privilege to foreigners 


than to inhabitants, who are at a greater charge, in 
reſpect to their reſianey, to repairs and veſtments for 
the church : this. cafe is reported likewiſe in 1 Keb. 
= 602. 


: * 
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602. Cafe 76. and it is there ſaid. per curiam, that this 
was an unreaſonable cuſtom, and only invented by 
the country, to cheat the parſon, and that it was a 
leaping cuſtom, not fixed to any perſon certain, ot 
to the land, nor of any permanence; and by Keeling, 
there is no precedent of any modus ſo variable arid 
dancing: and this cafe ſhews; the court, on a ſup- 
: poſal of the fact, determined the law before the modus 
. had been proved, and would not let them try the mo- 
dus, becauſe it was void in law: theſe moduſes are in 
favour of foreigners, others of inhabitants, and would 


— * 
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t | ſubject the rector to the greateſt frauds: they have i 
proved that they contribute as much as pariſhioners to | 

1 the charges of the pariſh, and why then ſhould they ] 
e be eaſed as to the tithes? And it is unreaſonable, that {0 
d by their removal, the OTE: only 1 be a 4 
loſer. | | 


Lord Chants, 


It is contrary to the rules and methods of all courts The court will 

to determine the law, until the fact is either admitted —— 
or proved : : on a motion for a prohibition, the court is good in law, 
is not poſſeſſed of the cauſe, which makes the differ- — — 5 
ence; but if it is once granted, the defendant muſt pany wy 
either demur, whereby he admits the modus, or plead 
the general iſſue ; and if the fact is found againſt 
him, he has afterwards the benefit of the Jaw. 
The court therefore declares, the plaintiffs haye 
proved the modus to their ſatisfaction; but having a 
doubt, whether they are good in law, will be aſſiſted 
by two judges on Monday next and defers giving a an 
Opinion until that time. 
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Mr. Solicitor General for the defendants. 


The queſtion is, Whether theſe maduſes are good 
in law ? There is ſomething on the face of them 
extremely particular; they do not draw a line be- 


8 2 tween 


260 N la Term, 3 Geo. II. 

| tween the pariſhioners and the out-dwellers, but 
he that lives in either of the pariſhes, and occupies 
lands in one of them, pays tithes in kind, but if he 


pence an acre. 
A modus ought to No rule is more eſtabliſhed that relates to a modus, 


OO than that it ought to be certain, in reſpect of the 
lands, the perſon, the time, and the ſum ; and that 


reſpects: if to day the lands are occupied by the inha- 
bitants of either pariſh, tithes are to be paid in kind; 


— 


ECV 


modus only is due; ſuppoſe theſe lands, were jointly 
occupied by two, one of which lived in either of theſe 
pariſhes, and the other in neither of them, how are 
they to pay tithe, either both the tithe in kind, or both 
a modus, or one of which lived in either of theſe 
pariſhes, and the other in neither of them, how are 


CEN ERIE 


— 
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. ˖——— 
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both a modus, or one tithe, and the other a modus; or 
ſuppoſe the oceupier lives one time of the year out of 
theſe pariſhes, and the other in one of them, what is 
He to pay ? And is a modus to depend on the reſidence 
of the occupier ? which is variable and uncertain, and 
entirely in his own breaſt, and the impropriator 
could not follow ſo variable a right. 


Aavde et And as a oder Shete to be certain, ſo it ought not 
2 881 nature of the lands, and only change as they do, but 
here the change depends on the will of the occupier, 
whether he will reſide or not. How is it poſſible for 
the rector to deal with theſe people for his other 
tithes 3 in * cannot bring him to their terms, they 


0 lives in neither of the pariſhes, he "ye" _ four 


it ought to be as certain as the tithes in whoſe room 
it comes; but this modus is uncertain in all theſe 


if to morrow they are occupied by ſtrangers, this 


they to pay tithe, either both the tithe in kind, or 


not to be ſudject to be ſubject to any fraud: tithes muſt follow the 


will 


G 


for 


Wy 
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will threaten to remove to another pariſh, and may 
cheat him, by removing only to the other fide of the 
hedge 3 and we have proved this to have been really 


done, and that one went and built a houfe on the 
other ſide of the road in another pariſh, 


As theſe moduſes then 3 reaſon to ſupport 


them, and are liable to this fraud, and we have proved 


it to have been put in practice, your lordſhip will not 
eſtabliſh them. 55 

They ſay there are like cuſtomary payments in 
Stegnes, and other neighbouring pariſhes, with this 
difference, that the modus extends to all ſtrangers, but 
the cuſtom as to that pariſh was adjudged at law to 


be a void cuſtom. 15 Car. II. in the cafe of Bawdrie 


verſus Buſbel. 1 Keb. 602. Caſe 76. 1 Lev. 116. 


Mr. Lutwych. 


There muſt be a certainty in a modus, that the par- 
ſon may know what to demand, and it may be ſued 
for in the ſpiritual court ; but can any one tell in 
this caſe, what the parſon will be intitled to? A 


modus ſuppoſes an antient contract to have ſo much 
yearly, in lieu and diſcharge of tithes, and it muft 


be perpetual ; but this cuftom is deſultory. 


There ought to be a certain and perpetual rule for 


the parſon to go by in his demand; this modus is un- 


certain too, as to the place, it may be converted to 
arable land, and then it muſt pay tithe z but when it 


is paſture or meadow, by only ſtepping into the next 
_ pariſh, the occupier, inſtead of paying tithe is only | 


to pay this modus, and the pariſh may combine to- 
gether ; you ſhall live in my houſe, and 1 will in 
yours; and there is no reaſon or foundation for this 
cuſtom, If Foy privilege is to be allowed to the oc- 
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To repair the 
church is no 
good modus. 


Hilary Term, 4 Geo. II. 


cupiers, the pariſhoners ought to have it, in refpe& 


of the burthenſome offices they undergo; and 28 
this is a diſcouragement to the inhabitants, ſoit is a 
Joſs to the parſon too; for the more inhabitants there 
are, the greater are his ſmall tithes; in the caſe of 
Bawdry verſus Buſbel, the court were ſo clear as to 
the illegality of the modus, they would not grant a 
prohibition, and this caſe is ſtronger, becauſe the 
plaintiffs pray to have theſe moduſes eſtabliſhed. 


Mr. Peere Williams. 


| Tithes are the revenue of the church, and due of 
common right, which it is-ynreaſonable the parſon 


ſhould be defeated of, by the act of the tenant, and 
ſo ſlight an act too, as a removal; whereas no modus 
is good that depends on the act of the party, without 
it be ſome benefit to the parſon, 1 Rol. Abr. 649. (8) 


to repair and beautify the body of the church, and 


to find neceſſaries for it, is no good modus, becauſe the 
parſon has no advantage by it, yet that is a pious and 
expenſive work ; but what does the parſon gain by 


the removal, or what expence is the party put to? 


and if a reaſonable commencement, if it cannot be 
ſhewn, it is not a good modus. The modus is to ariſe, 
though the occupier takes only a lodging in another 
pariſh, and though he leaves his houſe empty, what 
reaſon, what foundation can be given for it? and it 
tends to depopulate and deſolate a pariſh, for in- 


tereſt will always be a prevailing motive: a good no- 
dus muſt ariſe from the conſent of the parſon, patron, 
and ordinary, but how can we ever ſuppoſe the parſon 


would conſent to theſe moduſes? 


It is a rule as to a mates: that no cuſtom introduc- 
tive of fraud is to be allowed. 1 Leon. 99. Stebbs 
| | 85 verſus 
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verſus Goodlact, the cuſtom was, that the parſon ſhould | Moor 919. Caſ. 


have for his tithes the tenth land ſowed with any 
manner of corn, and he ſhall always begin his reckon- 


ing at the firſt land that is next to the church, c. 


The parſon ſhewed that the defendant by fraud and 


covin ſowed every tenth land which belonged to the 


parſon, very ill, and with ſmall quantity of corn, and 


did not dung and manure it as he did the other nine 
parts, by means whereof, whereas the other nineevery 
of them yielded eight cocks, the tenth yielded but 
three cocks ; and for this matter the parſon libelled 
in the ſpiritual court, and confeſſed the cuſtom, but 
for abuſi ng the cuſtom, prayed to have his tithes in 
kind, The defendant prayed a prohibition, and the 
parſon a conſultation, and the opinion of ray, juſ- 
tice, was that the cuſtom was againſt common reaſon, 
and ſo void. Cro. El. 446. (10). It was adjudged in 
Sir Charles Morriſon's caſe, quoted in the caſe of 


 Gryſman againſt Lewes, where one preſcribed to pay 


the tenth part of corn in the ſheaf, for the tithe of 
all which is in ſheaf, and of all which is raked, that 
this was an unreaſonable preſcription, for then he may 1 
put the lefſer part in ſheaves, and leave the * 
part to be raked. 


\ 


Another rule is that a modus ought to be certain 


and permanent. 2 Salk. 657. Caf. 4. Startup againR 


Doderidge, a modus to pay two ſhillings in the*pound 
of the improved rent was held naught, upon a mo- 
tion for prohibition, for that is to riſe and fall as 


the land is let, and the parſon cannot know it, 2 Fell. 


656. Caf. 3. 


And air eue is unreaſonable, as it gives a 
greater privilege to foreigners than inhabitants, 


I e 116. and though the reaſon given in that. 
8 4 book 


Moor 913. Caſ. 
1290. : 


A preſcription to 
pay the tenth 
part of corn in 
the ſheaf for the 
tithe of all which 
is in the ſheaf, 
and of which is 
raked, is not 
good. N 


A modus to pay 
21. in the pound 
of the improved 
rent is naught. 
11 Co. 1 5 

3 Lev. 255 
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book is not law, yet the inhabitants are ſubject to 


burthenſome and expenſive offices, from which non- 
reſidents are exempt; for by the 43 Elia. the over- 
ſeers and church-wardens are to be choſen out of 
the inhabitants, and therefore there is more rea- 
ſon to favour them. Is leaving the pariſh a good 
conſideration ? the plaintiffs do not ſet out for what 
time there muſt be a non-reſidence : will a week or 
a fortnight be ſufficient ? 


Mr. Attorney- general for the plaintiff. 


Notwithſtanding the defendants have ſaid that a 
modus ought to be more clear, and poſitive when the 
plaintiff prays to have it eſtabliſhed, than when it is 
ſet out by way of defence, yet in both caſes it 
muſt be proved, anc muſt be good in law, which 
is ſufficient, We have proved theſe moduſes beyond 
contradiction, and the defendants have not produced 
one inſtance that tithe was ever paid in kind, 
and therefore they muſt ſhew very ſtrong arguments 
againſt the legality of them, and after ſuch long 
uſage, they muſt not be ſet aſide on flight grounds, 


to the prejudice of thoſe who have purchaſed the 


lands, and whoſe intereſt muſt be conſidered, as well 
as the parſon's, 


Two things are neceſſary to a madus, immemorial 
uſage, and payment of quid pro quo, which we have 
proved; and ſecondly, a reaſonable commencement, 
and it is ſufficient to ſhew that a modus might have a 
reaſonable commencement, though we cannot po- 
ſitively prove that was the reaſon of it; the fact is, 


that theſe large pariſhes contained a much greater 


quantity of ground than could ſome years ago be oc- 


cupied by the inhabitants: therefore that the lands 


ga 


might not lie waſte, which would be-a loſs both to 
the parſons and owners, for the encouragement of 


ſtrangers to occupy theſe lands, and that the parſon 
might have ſomething, the parſon, patron, and or- 


dinary, came to an agreement with them, for the 


payment of this annual ſum, and it is ſufficient for 
us to ſhew, that this might have been the reaſon fot 
theſe moduſes, but it is not neceſſary for us to prove 
it Td 


As to the caſe in 1 Lev. 116. the law makes no 
| difference, whether the modus tends to the encourage- 
ment of the pariſhioners, or of ſtrangers, and if the 
cuſtom had extended to all ſtrangers, they would 
have been more prejudicial to the parſon, and the 
reaſon of them might have been to prevent any fraud 
from the two pariſhes lying ſo contiguous. 


Moſt of the defendants objection atiſe Grown the 


caſe of Bawdry and Buſhe!, but no conclufion can be 


drawn from that caſe that will govern this. Keble 


has not ſet forth the modus for paſture and meadow 
Pn but Jonny for every acre of land. 


Their firſt objection is, ly theſe moduſes are 
unreaſonable, but I have ſhewn there might have been 
a very good reaſon for their commencement, and 
therefore any objections to them are of no weight, 
and the ſame might be made to many — 1 
have been adjudged good in law. 


Secondly, it is ſaid that theſe moduſes were invent- 
ed to cheat the parſon, but this is no objection unleſs 
they can prove that ſuch a uſe has been made of them, 


that the occupier ene. on any quarrel with the 


* 


impropriatot 


\ 
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impropriator or to diſtreſs him, as to the other tithes, 


and all moduſes are liable to fraud, but it is not eaſy 
for the pariſhioners, or probable that he would leave 


his abode on this account, and he would loſe more 


by quitting his houſe, than he could ſave * the 
tithes. | 


ü Thirdly, they ſay theſe moduſes are not certain, as 


to the perſons, or as to the lands; but a preſcription 


| for a modus decimandi need not be more fixed than for 


If a field is ſowed 
for je ven years 
the rector ſhall 
hare the tithe of 
the corn, and 
that does not de- 


' Mroy the modus 


for the tithe of 
hays. 


A ſoreięner may 
preſcribe to pay 
two-pence for 
every acre of paſe 
ture he occupies. 


a non decimundo; the Ciftertians were diſcharged of 
tithes guamdiu in propriis manibus, &c. which was a 
variable preſcription as to the perſons, why may not 
lands be liable either to pay tithes or a modus, in re- 
ſpect of the occupiers as well as by courſe of huſban- 
dry ? Godbolt 194. Brown's caſe; there was a modus 
for tithe hay in a particular field ; which was ſowed 
for ſeven years, that does not deſtroy the modus, but 
the rector ſhall have the tithes of the corn, the vicar 
the modus for the hay. It might be ſaid in that caſe, 
ſhall it be in the power of the occupier, whether he 
will pay tithe in kind or not, or to whom he will pay 
them ? that is as variable and dancing as the preſent 
cuſtoms, and puts it alſo in the power of the occupier 
to whom he will bay. 


Such a modus has been allowed good at law, Cre. 
Eliz. 136. (4) Coteford againſt Peaſe, the parſon 
ſues the defendant for tithe in ſpecie of certain paſ- 
ture in N. the defendant for a prohibition ſurmiſes 
that he was an inhabitant in S. and that time out of 
mind every inhabitant there that had paſtures in N. 
had paid tithes for them to the vicar of S. and that 
the vicar of S. had paid the parſon of N. two-pence 
for every acre, and the court held, that the prohi- 


| bition did lie, for it is as if he had preſcribed to pay 


two- 


* * * 
— mad 1 — } "eh Yih 


Hilary Term, 3 Geo. II. 
two- pence for every acre, Cro. Eliz, 136. ( 5) and 
there are many caſes in the Exchequer, in which this 
modus has been eſtabliſhed. 


> 
* 


The caſe in Ros Abridgment that the occupiers 


uſe to repair and beautify the church, and therefore 
ought not to pay tithes, amounted to a non decimando; 
but here the parſon * four-pence an acre, 


The caſe of Startup and Daderidgs was to pay two 
ſhillings in the pound of the-rack rent or beſt im- 
proved value, which was uncertain, here the ſum 
to be * is fixed and certain. 


Mr. Wilt, 5 


The conſtant uſage proves that there was ſuch 2 
contract, and we have proved that the ſame modus has 
been conſtantly paid in the pariſh of Skegnes, not- 
withſtanding the prohibition was denied in the caſe 
of Bawdry and Buſpel, and the inhabitants have 
more benefit than ſtrangers, they have the N 
of the miniſter, 


The firſt objection is, that theſe moduſes are uncer- 


tain, which has been fully anſwered, but they are as 
certain and permanent, as many others which have 
been eſtabliſhed, where a modus is for tithe of hay, 
and if the lands are ſown to pay tithe in kind; in 
that caſe the parſon cannot tell before-hand, how 
much he ſhall have the next year; he cannot tell 
whether it will be mowed or ſown, while the lands 
are occupied by a pariſhioner, c. Tithes in kind are 
to be paid, if by a ſtranger four-pence, &c. a modus 
is not permanent, when any one year nothing is to 
be paid to the parſon, becauſe th that would amount to 
a nom 
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Hilary Term, 3 Geo. II. 


2 ven decimando; but here ſomething muſt be paid, 
and thefe cuſtoms are certain as to the lands, they 


are for meadow and paſture ground; and as to the 


perſons too, ey muſt be paid by the e 


The 3 obje dien is, that hoy are liable to 


fraud, but moduſes more ſubject to fraud have been 
eſtabliſhed ; for if they are made uſe ef to cheat the 


parfon, the court will relieve him, and make them 


pay tithes in, kind, which accounts for the caſe of 


Stebbs and Goodlact, where the court would not 
grant a prohibition i in ſupport of a cheat, though the 
madus was confeſſed; but Moor in the report of that 
caſe 913. caſe 1290. ſays a prohibition was awarded, 
notwithſtanding the covin, becauſe the parſon might 
have an action on the caſe for the fraud at the com- 
mon law; the glebe do not pay tithes to the vicar, 
yet if the impropriator put cattle when yeaning on 
that land, the vicar ſhall recover the titkes becauſe 


of the fraud, Moor gog. cafe 1277. Cyo. Elix. 467 
(25) Meer 863. caſe 1186. Hob. 39. 


The 4 odjeAion i is, that the Futon muſt have 
2 benefit; ſo he has by theſe moduſes; they cannot 
mean, that he muſt have as much as the tithe, for 


* 


then the objection would run to all moduſes, but that 


what came in lieu of the 2 muſt be paid to the 
FRF. bimfelf, | 


Mr. Creuſe. | 


There are many precedents of fach a modus being 
adjudged good, Hill. 16. e. 4. 1. Ret. 1548. in C. B. 
2 Brown's Entr. 194, 195, 196. The vicar libelled 


for tithes in the ſpiritual court, and a prohibition was 


granted on \ ſuggeſtion that ſtrangers who occupied 


lands 


3 „FFF FR nan. EY 8 8 


- Hips Fen! 3 Geo. II. 


lands in the pariſh ſhould pay the modus of ten- :peſies an 
acre, and there are many decrees for the payment of 
ſuch a modus in the court of Exchequer, Trin. 12 
Car. 2. Piggot againſt Lovel. The vicar brought his bill 
to be paid tithes in kind, and the defendant ſuggeſted 
a cuſtom for foreigners to pay four - pence an acre, fot 
the tithe of meadow and paſture, and an iſſue was 
directed, and a verdict found for the defendant, and 
the bill was diſmiſſed. Both theſe reſolutions were 


It is a good moo. 
dus for tholewhe 
reſide our of tha 


' pariſh to pay 


ten pence an acre 
for the lands they 
QCCupy in it. 


prior in time to the caſe of Batodry and Buſpel, which 


was in the 15 Car. 2. and there have been many ſuch 
decrees ſince that time too. Hill. 25 Car. 2. the rector 


filed his bill for ſuch a euſtomary modus of ſ1x-pence , 
an acre and the modus was eſtabliſhed. Trin. 30 


Car. 2. a bill was brought for payment of tithes ; the 


defendant pleaded ſuch a cuſtom as in this caſe, and, 


two iſſues were admitted ; one, whether there was ſuch 
a cuſtom ;. and the other, what lands the defendant 
occupied: and the court decreed. accordingly. 32 
Car. 2. The bill was brought for tithes, and the de- 
fendant pleaded a modus 'of twelve-pence an acre for 
land newly converted to tilage, and four-pence for 
antient paſture, there the court were of opinion that 
the modus was well proved, and ordered a caſe to be 
made for the opinion of the judges, who were of 
opinion, that this was a void modus, and certainly it 
was ſo, for being coupled with the twelve-pence for 
the new converted ground it could not be good. But 
afterwards, Mich. 2 W. and M. Blaxton againſt 
Langton, the ſucceſſor of the plaintiff brought a bill 
for tithes in kind, and the defendant inſiſted on the 
modus of four-pence an acre. The plaintiff confeſſed 
the cuſtom, but claimed the benefit of the former 
decree, and declared that to be his only inducement 
5 bringing his bill, but the court declated it to be 

a good 
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A modus to pay 
four ſhillings for 
every day's 
ploughing is not 
good, but to 
pay ſo much for 
every day's wor 
with an aver- 
ment of what it 
contained, and 


that it was cer- 


tainly known, is 


. 


Hilary Term, 3 Geo. I 


a good cuſtom. In the caſe of Row againſt the Bi- 


ſhop of Exeter, a modus to pay two-pence a hogſhead 


| for cyder was eſtabliſhed in Rol/'s Abr. 649. caſ, 8. 


650. caſ. g. it is ſaid the cuſtom would have been 


good, if it had been to repair the chancel, becauſe 
that would have been a benefit to the parſon, here 


the thing to be paid is certain, and that is the cer- 
tainty requiſite in a modus. - 1 Keb. 612, ca. 86. 2 
prohibition was refuſed on ſuggeſtion of a modus to 
pay four ſhillings for every day's ploughing of wheat, 
and two ſhillings for every day's ploughing of bar- 
ley, for the uncertainty. But if the modus had been 
ſo much for every day's work, with an averment 
that it was certainly known, and how much it con- 
tained, it would have had ſufficient certainty. 


Mr. Juſtice PA 


I think there is no d ificulty to determine this wa 
tion, whether theſe are legal modyſes or not, and 1 
am of opinion that they are, Firſt I would obſerve on 
what moduſes are founded, the books ſay they are real 


compoſitions, and they are allowed both by the ea- 


non and civil laws, and they are founded on agree- 
ments, they muſt be contained in ſome inſtrument, 


and if it is loſt the parties are allowed to preſcribe, 


and this was the reaſon Lord Chief Juſtice Holt went 
upon in the caſe of Startup and Doderidge, (though he 
was againſt the modus) that as it was a contract be- 
tween. the parties it was hard to break through it, 
when it was well proved, 


ut the defendants ſay theſe moduſes are unreaſonble. 
I have ſeldom known this objection made to a modus, 
becauſe no body can tell at this diſtance of time 
whether it was reaſonable or not, at its firſt com- 


mencement; 


* 


. n Le 2 
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mencement ; but the law ſuppoſes it was, 8 24 4 
13. b. But they are not unreaſonable, they are an 


eaſe to the parſon. for he is not bound to attend fo- 
reigners. But it is ſaid, that they take more notice 


of foreigners than inhabitants, but was it not in the 


power of the parſon, patron, and ordinary to give 


them what privileges they pleaſed ? wy create no 


burthen on the anliaditagtancs. 


/ 


But jt is objected, that they are uncertain, and if 


they are then indeed they are not good in point of 
law, for they would amount to a nor decimando, but 
can any caſe happen in which the parſon will not 


either have this modus or the tithes ? and there is no 
uncertainty, but what is to be paid on every contin- 


gency is fixed. In Roll's Abr. 265. a modus to pay a 
| thilling or thereabouts for every acre of arable land 


was adjudged uncertain, and as the cuſtoms are laid 
with relation. to the pariſhes, they are an advantage 
to the rector, and a foreigner may come and reſide in 


the pariſh, and then he will pay tithes, as well as 


one who occupies lands, and is a pariſhioner, may 


have it. Here is no uncertainty in the modus, but the 


only thing uncertain is, whether the madus or r tithes 
in kind are to be paid; ? | 


A das to pay 
one ſhilling or 
thereabouts is 
ndt good, for 
the uncertaĩaty. 


In this caſe the parſon has a benefit, he has faus- | 


| pence an acre, and I do not know but once it might 


be a fourth part of the value of lands. The medus to 
repair the church in lieu of tithes could not be good, 
becauſe the pariſhioner was bound to do it without 
ſuch a modus, and doing it was no benefit to the par- 
ſon ; but if it had been to repair the chancel, it had 


had been a good modus, for that would have been an 


ee to the pat ſon. 


I can- 
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Foreignere are 


dound to contri- 
dute to the re- 
pairs and veſt- 


ments of the 
church, and ta 
y all pariſh 


duties. 
A modus for 


every occupier to 


pay four-pence 


an acre for high 
and three-pence 


for low land is 


Hilary Term, 3 Geo. II. 
I cannot rely on the caſe of Bawdry and Bufhell, 
it was determined on a motion, and the prohibition 


might be denied for other reaſons, it is a ſtrange re- 
ſolution, Sure a man may give up his right on what 
terms he pleaſes, and the reaſon mentioned in Lev. 


is not good in law, for it is a ſettled point, that fo- 
reigners are bound to contribute to the; repairs and 
veſtments of the church, and to pay all pariſh duties, 
and Mr. Creuſe's caſes are expreſly in point; and in 
the caſe of Bate and Howland decreed-in the ceurt of 
Exchequer 1726, a modus to pay four-pence an acre 


for high land, and three-pence an acre for low land, 


was adjudged a good modus. 


Mr. Juſtice Reynolds, 


A modus is a real compoſition run into a preſerip- 


tlon, made concurrentibus iis qui de jure requiruntur, 


who might diſpoſe of the rights of the church as well 


as private perſons of theirs, and if the contracts 
now appeared in writing they would be good, and 
the memorials being loſt, the parties may preſcribe and 


ſhall have the advantage of them as if they appeared. 


If theſe cuſtoms were univerſal they would undoubt- 


. edly be good, and then the queſtion will be, whether 


the reſtritions ſhall make them void, and if they 
would be good generally, ſhall the parſon object when 
the reſtrictions are for his benefit? and it cannot now 
be diſcovered whether the pariſhes were not formerly 
united, or did not partake of ſacramentals ; but if 


| theſe maduſes are ſo uncertain, that the parſon cannot 


know what to demand, I allow they are bad. All 
the certainty requiſite to a modus js this, that when 


the circumſtances are the ſame, there ſhall be the 
ſame modus, and it is not uncertain, becauſe the par- 
- ſon is now to have a * and now to be paid tithes, 


for 


Hilary Term, 3 Geo: DI 273 


for that is as ann the caſes of non decimando, where 
the parſon has ſometimes tithes, and ſometimes no- 
thing; and this is no loſs to the inhabitants, they do 
not pay more, though the parſon has lefs, and the 
ſurplus i is not e. as a load upon their eſtates. 


The ſingle rey for the defendants, is the caſe 
of Bawdry and Buſbell, which was determined on a 
ſudden motion, and no rule given to ſhew cauſe, and 
is founded on reaſons that are not law; and though 
we have the contemporary reports of Siderfin and 
Raymond, they take no notice of that caſe, and I be- 
lieve the parties had recourſe to another court that 
granted a prohibition, becauſe the cuſtom has ſub- 
ſifted in that pariſh ever ſince, notwithſtanding the 
prohibition. was denied, and that caſe ought not to 
be regarded, ſince it ſtands ſingle, in oppoſition to 
ſo many contrary reſolutions both before and ſince 
that time, many of which authorities have been cited 
by Mr. bowl 


Lord Chancellor. 


I am of the ſame opinidn' The laintiffe have A modus for oe- 
proved thefe-moduſes to be time out of mind, and the jn Burg, ae 
defendants have not produced a ſingle inſtance of the 5 

payment of tithe in kind, and as they relate to ſo 3 — 
many pariſhes, it would occaſion a great confuſion to ee ae 
ſet them aſide. Every modus ſuppoſes a compoſition, the berhage of 
which being loſt, runs into a preſcription. Suppoſe bo” Cer 
the compoſition had been for all occupiers, by the 

caſe that has been cited by Mr. Juſtice Forteſcue, that 
would be good, and why ſhould it make the cuſtom 
unreaſonable to reſtrain it-to thoſe that live out of 
the two pariſhes? does making the compoſition with, 25 pang 
part —_ of the eg wake, it a ind hey might ee 


Sonfeet 
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contract with whom, and on what terms they pleat. 
ed; and though Keeling, in the caſe of Bawdry againſt 
© Bufhell, ſays there was no precedent of ſuch a modus, 
Mr. Crueſe has produced two reſolutions before that 
time, but they not being in print, I fuppoſe he had 
not ſeen them, and that ch was 657. MYR on a a ſud- 
dvds motion. POT ROO al d 


I 


| There is no uncertainty in theſe miduſes,' for then 


indeed no time or uſage could make them good; 
they are no more uncertain, than the/preſcription by 
the Ciftertians in non decimando. Does not the tithe alter- 


nately belong to the rector or vicar, as they are great 


or ſmall tithes? Fheſe cuſtoms therefore being no way 

uncertain, and having held ſo long muſt be eſtabliſn- 

Peer Will. Rep. ed on the original bill; and the defendant Mr; 
1 Mounſon's eroſs- bill for "tithes in kind muſt be diſ. 
nmniſſed, without coſts, in _ he ſubmits to the 

modus. 37 ü ae dam 09 


- 


1 Term, 2 . II. 
Neuember 14. A. D. bo fate 


N fs At the e Becbequer. 
8 —_y 2 Eſq. . T * nivel 


15 Willia zam Ho Eins, Benji am Mid rd 
pline, Bei i 4 Defendancs, 
Oe Talbot and Fajeph Farmers 
Lands 1 5 H E dans were proprietors ks occupiers 
hs * 14 of ſeveral parcels of land, formerly part of 


| demeſnes of an Glaflontury common, and commonly called or known 


ancient monaſ- 
tery, being incleſed by act of parliamect, ſhall not be. made liable to tithes by any general 
words in the act. 3 Brown, 8 pl. 7. po 


by 


8. 


Irs 
of 
yn. 


cal 


by 


Mic chatlmas 1d: 2 Geo. 11. 18 


by the el names of Common-moor, ee and 


South-moor, alias Alder- moor, and were incloſed by vir⸗ 


tue of an act of parliament made for that purpole i in 
the year 75 w b 

The plaintiff in is Ss year 1919 pK a leaſe 
from the Biſhop of Bath and Hells of the rectory and 


parſonage of St. John Baptiſt, with the chapel of 


St. Bonning in Glaſtonbury, and other chapels therein 
mentioned, and of all tithes thereto belonging, for 
three lives; and after the incloſure of the commons, 
VIZ, in Micbaelmas Term, 1724, he exhibited his 
bill in the court of Exchequer, againſt the defendants. 
and others, in order to compel them to account with 


and make him ſatisfaction for the tithes ariſing out of 
the new incloſures, and particularly out of South 


. 3 ; 
The plaintiff being well appriſed of the defendants 
defence with relation to their lands in South- moor, 


vi. that the ſame were exempt from the payment of 
tithes, as having been part of the demeſnes of the 
great and antient monaſtery of Glaſtanbury, did in his 


bill alledge, that South- moor was not part of the de- 
meſnes of the ſaid monaſtery; but if it was, and 
might for that reaſon have been exempt from tithes. 
before the making the act for incloſing the ſaid com- 


mons, yet the ſame were made liable and ſubject to 
the payqnent of tithes by the following clauſe in that ; 


aQ* 


Red always, a it is ; hereby declared and 
7 "the authority aforeſaid, that nothing here- 
in contained ſhall extend, or be conſtructed to ex- 


tend, te prejudice any tight or intereſt which the 
Lord Biſhop of Bath and Wells, the 8 of 


1 2 | the 
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8 Michaelmas Tens, 2 Geo. l U. 


the rectory or parſonage of St. John Baptiſt, in Glaf- 
tonbury aforeſaid, or his leſſee, hath, have, or may 
have to any tithes which ſhall belong or may accrue | 
to them or either of them, out of the ſaid new in- 
cloſures hereby to be made, and that ſuch impropria- 
tor, or his leſſee for the time being, ſhall have and 
receive all tithes, of what kind ſoever, of and from 
the ſaid new incloſures, as he is or ſhall be by law 
intitled to have and receive the ſame, as rector or 
impropriator of the ſaid pariſh; notwithſtanding any 
modus, or pretence of a modus or compoſition i in any 
other opt of the ſaid pariſh or any exemption what- 
ſoever,”—* And it is hereby further enacted by the 
authority aforeſaid, that the faid Biſhop of Bath and 
Welli, the impropriator of the rectory or parſonage 
of St. John Bapti/t in Glaflonbury, for the time be- 
ing, or his leſſee as the ſaid biſnop or leſſee {ha)] be 
reſpectively poſſeſſed or intitled to the tithes of the 
ſaid new incloſures, ſhall, for a further augmenta- 
tion and better proviſion for the curate of the faid pa- 
riſh church of St. John Baptiſ in Glaſtonbury, pay 

or cauſe to be paid unto the curate of the ſaid pariſh, 

and his ſucceſſors for the time being, yearly and 
eyery year, the full ſum of twelve pounds of lawful 
Britiſh money out of the tithes that ſhall or may 
ariſe out of the ſaid new incloſures hereby to be made 
free from all © taxes Memos al 


"Fo this bill the defendants put in their anſwers, 
and thereby admitted the plaintiff's right to tithes, 
- out of all ſuch parts of the new incloſures, as lay in 

Common moor, or Black- acre ; but as to ſuch parts of 
them as were taken out of South-moor, they inſiſted that 
the ſame were exempt and free from tithes; the ſaid 
common called Soutb- moor, which had heretofore 
been of much greater extent than what was intended to 


Micharinas Term 2 Geo. IL 


be incloſed by the aR, having formerly been part of 


the demeſnes of the aforeſaid monaſtery, and no tithes 
having been paid or anſwered 'for any part thereof : 


and the defendants ſubmitted to the court that the act, 


as paſſed, had not given the plaintiff any. right to 
the tithes, to which he was not before entitled by 
law, | 


Tn Trinity term, 1726, the plaintiff replied to the 


defendants anſwers, and ſoon after came to an agree- 


ment with them, to accept what was due for tithes 
ariſing out of Common-moor, and Black-acre, together 


with bis coſts; which being ſtated together at 
| 17 9 Fo 24. was ae mo to the plaintiff. 


After a the plaintiff and defendants, proceeded 
to examine their witneſſes, touching the demand 


of tithes, out of South- moor, and the depoſitions being ' 


duly publiſhed, the cauſe came on to be heard before 
the Barons, on the 19th of July, 1728, and was heard 
in part, and, by conſent on both fides, adjourned over 
to the next term; and, upon a full hearing on the 
14th of November following, the Barons unanimouſly 
delivered their opinions, that the defendants had fully 
proved the exemption inſiſted on by their anſwers ; 
and that the act for incloſing the commons, had 
given the plaintiff no new right to tithes out of the 


ſaid lands in Seuth-moor, and therefore decreed that 
the E k. __ eee mee wag colts.” 


- 


See this a on appeal, under Eaſter Term, 


4 Geo. II. 
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Tithe of fiſh 
payable only by- 
cuſtom, and can- 
not be claimed as 
a mere perſonal 
tithe deductis ex- 
Penſis, for where 
tithes in kind are 
due only by cuſ- 
tom, it ſee ms 
impracticable to 
dieduct the ex- 
Ces. 
Banz! 258. 
3 Brown, 484 + 


Hig Term, 3 Geo. I. 
February 26, A. D. 1729. | 


In the Houſe of Lords. 


| Willam Kelynack, Richard K. 
ards, Philip Kelynack, and one 
hundred and ſixteen others, pa- 
- riſhioners and fiſhermen of the 


- pariſh of Paul, in the county of Þ- 


X Cornwall, — — — 


> Appellan 


William Gwavas, — Refponcent. 


H E. defendants . from the decree 


pronounced by the eourt of Excheguer, on 
the hearing of this cauſe, upon the equity re- 


ſerved to the Houſe .of Lords, which was there 


heard, February 26, 1729; ; and on the behalf of 
the appellants, it was contended, that by the 
variation of the firſt order of the decree, in direct- 


ing the iſſue to be tried by a jury of Middleſex, 


inſtead of a jury of Cornwall, the appellants were put 


under great difficulties and diſadvantages, in bring- 


ing their witneſſes from ſo great a diſtance as near 
three hundred miles, and eſpecially ſuch of them às 


were aged and infirm, and that a jury, of Middleſex, 


who were entire ſtrangers to the cuſtoms of Cornwall, 


and to the manner of. fiſhing there, could not be ſo 


well able to judge upon the matter in iſſue, as a jury 
of that county; that the cuſtom was unreaſonable and 
void, inaſmuch as it required the tenth part of the 
fiſh to be paid in kind, without any allowance or de- 
duction to be made, for the charges and expences 
in catching the ſame, or in providing boats, nets, 


and other fiſhing craft; whereas the tithes demanded 
in this caſe, could only be dug by cuſtom, and claim- 


ed 


| Hilary Term, 3 Geo. II. 


as 4 perſonal tithe, and as ſuch, all 3 and 
charges of that kind ought to be deducted; but 


which, though it moſt commonly amounted to the 
half, and ſometimes to the full value of the fiſh ſo 


taken, was not provided for by this decree, and 
though the moaring, tying, and keeping of boats, 
nets, and other fiſhing craft, in the pariſh, when 
not uſed, were aſſigned as a reaſon, or conſideration. 
for the cuſtom ; yet the reſpondent did not find or 
provide, any convenient place for that purpoſe, 
or contribute towards the charge thereof; but the 
appellants, were forced, at their own expence, to pro- 
cure proper places for keeping their fiſhing craft, 
both when uſed and when not uſed; and to make 
yearly payment to the owners of tha ſoil,” for the 
ſame; that by this cuſtom, the appellants are obliged 
to pay tithes in kind for all fiſh, not excepted in the 
cuſtom, which are taken not only in Mount -bay, 
but alſo in the adjoining ſeas, which is unlimited. 
and unconfined, and in conſequence thereof they 
dzre obliged. ta land their fiſh, in the ſaid pariſh, and 
not elſewhere, to be there told or taſted, and the 
tithes to be paid in kind before they can, cure or diſ- 


poſe of them, though taken in places ever fo remote; 


which many times, from great diſtance and ftormy 
weather, is impracticalle, and puts them under great 
difficulties and hazard, either of keeping the fiſh ſo 
long, as to render them unfit for uſe, or being de- 
prived, by attempting to land them, of the opportu- 
nity and advantage of catching thoſe quantities, 
which they otherwiſe might take: that if this cuſtom 
ſhould prevail, it would tend to the ruin of the ap- 


pellants, and their families; and they would be un- 


der the neceſſity of breeding up their children to other 


buſineſs, 1 in order to enable them to get a living; 


; PW 5; 4 by whereby 
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Hilary Term, 3 Geo. II. 
| whereby a very valuable nurſery for ſeamen would 
be deftroyed, which has-in all times afforded a ſupply 


of the ableſt men for the public ſervice, in time of 


need; and the fiſhing trade in thoſe parts, ſo ad- 
vantageous to the nation, would be in great danger 


of being loſt, It was therefore hoped, that the de- 


cree ſhould be reverſed, or at leaſt fo altered, as that 
the appellants might only account for the tenth 
penny of the profit made of the fiſh by them taken, 
firſt deducting their charges and expences in catch- 
ing ſuch fiſh, and in providing boats, nets, and 


other fiſhing craft, and for ens, and Feeping 
the 85 err not uſed. 


To all this it was anſwered, on is other fide, 
that the cuſtom would be vain and fruitleſs, if it ex- 
tended only to ſuch as were owners of any fiſhing 


eraft with which the fiſh were taken; becauſe in that 


caſe every one might exchange with his neighbour 


the uſe of their craft, and none catch a fiſh in 


his own craft; that the diſtance at which fiſh 


might be taken and brought to ſhore freſh and good, 


would ſufficiently limit the extent of the cuſtom, as 


| to the fiſh taken in Mount - bay, and the adjoining 
ſeas, but any other limits would wholely fruſtrate 


the cuſtom, fince it would. be impraRicable for 


che rector to diſcover whether the fiſh were taken 
within or beyond ſuch other limits; that no direction 


was given by the decree, as to landing the fiſh, it only 
eſtabliſhed the cuſtom, and directed the appellants ts 


account for the value of the tithes demanded by 
the reſpondent, and there was nothing, either in 


the cuſtom or decree, which obliged the appellants to 
go any thing impoſſible or unreaſonable. That the 
tithe of fiſh being payable only by cuſtom, was admit - 


ted; but that it could be claimed only as a perſonal 


2 | | tithe 


Dm . = = 6, A „ „ 


Hilary Term, 3 Geo. II. 2582 
tithe deduis expmſis, was denied; ſor where, as in 
the preſent caſe, tithes in kind are due only by the 
cuſtom, it ſeems impracticable to dedu the expen- 
ces; that the ſtatute of Edw. VI. which gives reme- 2 & 3 Edw, VI, 
dy for predial and perſonal tithes enacts expreſsly, | 
that tithe fiſh be paid according to cuſtom ; and 
therefore this is within the reaſon of predial tithes, - 
where no allowance or deduQtian is made for the | 
rent of the land, plowing, ſawing, reaping, &c. and 
the anſwer in this caſe is,, that no ſuch Expences are 
allowable IR the cuſtom. 


After bearing counſel on this 3 it was or- Decree armed, 
dered and adjudged, that the ſame ſhould be diſ- ai ago. | | : 
miſſed, and the decree Mercia complained of, 5 * 

firmed. . = | 


- . — ——_———— — — 


See this caſe Gd Trinity Term, 32 Car. II. e 
Trinity Term, 1 Geo. II. Michaelmas Term, 
2 Geo, II. Ex parte Gwavas, under Eaſter 
Term, 2 Geo. II. and the caſe of Earl Scar- 
* borough againſt _ under . Term, 
18 Gove 855 
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A modus that in 
conſideration the 
pariſhioners 
made the tithe 
graſs into hay, 
therefore the 
pariſhioners, in- 
EÞibirants within 
the pariſh, were 
to pay no tithes. 


for the herbage_ 


of. dry and un- 
profitable cartle, 
and they proved, 
that the pari- 
Hioners, time 
out of mind, had 
paid no tithe of 
this berbage ; 
yet the court 


& <4 2 aps 3 - 
* #Y 6. 


Lale rem, 5 Cee. I. 11 


8 1 1 21 Y 
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e A1 Chance. is Hi ban 


Fur = and 2 againſt 4 Hyde and others. 


Tr HIS was a bill brought to eſtabliſh a modus, 
| in favour of the inhabitants of the pariſh of 
Sturton, in Nottinghamſhir#; the modus was in conſi- 
deration, that after the graſs was cut, the pariſhioner, 
at his own coſts and charges, did make the tithe-graſs 
into hay, by ſtrew ing the graſs upon the ground, 
(which is called tedding of it) and afterwards ga- 


thering it into week and wind- rows; therefore the 


perſons that inhabited within this pariſh (which pa- 
riſh appeared to be the greateſt part thereof meadow 
land) were to pay no. tithes for the herbage of dry 
and unprofitable | cattle. 


held it to be a —__ objection on the modus, that 8 living out "of * pariſh 
made the :ithe graſs into hay, and yet pag tithe Barde Peere a ll. Ban 520. pl. 168. 
; Fitzgi, 52. pl. Cha N 


But though it was proved in the eauſe, that the 
pariſhioners had not, time out of mind, paid tithes 
for the herbage of dry and unprofitable cattle, yet 
there was no evidence, that this excuſe for not pay- 
ing of tithes of herbage, was in conſideration of the 


: pariſhioners making tithe graſs into hay; on the 


other hand it was proved,. that foreigners, thoſe who 
lived out of the town, made the tithe graſs into hay, 
as well as the inhabitants, and yet paid tithe herb- 


— 


— 


* Heard firſt by default, 5th Fuly 1728, and alſo on defendant's ſhews 
ing cauſe, 5th⁰ f May, 1729, P. Wil. Rep. 520, pl. 168, 
NET a, ; es | age; 


* 


| Eaſter Term, 3 Geo, U. 5 


age; alſo it was proved by the plaintiff, that the 
graſs was tedded and ſpread, and not divided into. 
heaps or cocks, until the ſame was made into hay; 
and in this pariſh there was a vicar endowed with 
the ſmall tithes, the rectory an impropriation, and 
that the vicar had 4017. per annum out of it. | 


Lord Chancellar, 


b 1/t, This may be a good cuſtom or 8 to ex- — The erg 
& cuſe the occupier of the ſame land wherein the pa- modus, that the _ 
riſhioners made graſs into hay from paying tithe af- — if "RIP 
ter herbage ; but it can be no good modus to ex- Bay, ſhould nor 
on y excuſe. that 
cuſe the herbage tithe of other land ; for at that rate ground from he” 
ö paying tithes 
: a man might mow and make into hay a ſmall parcel. berbage, but. 
that perhaps a 
> of ground, containing about a quarter or halfan acre W * 
0 of land, and by this means be excuſed from the tithe meadow ground, 
. herbage of 100 head of cattle. 515 , 5 
| | hay, ſhould ex- 
4 ceeiuſe the greater part of the ground of that pariſh from paying tithe kerbage, 
4 2dly, Ie ſeems to me a 8 objection againſt 


. the cuſtom, that foreigners living out of the pariſh, 


though they have no privilege of being tithe-free as 5 

to their herbage, yet have made the tithe graſs into | 
a hay, which looks as if it was the uſage of that pa- 1658 4400 
: riſh for the pariſhioners to make their graſs into aue | | | 
, of courſe. | e 
A 34h), It ſeems material what ſome of the witneſſes 
8 have proved, that in this pariſh the pariſhioners, 
I when they cut down the graſs, did not divide it into. | 
2 ten parts, until ſuch time as they had made it into 

hay ; for of conſequence the parſon could not have : 
— any opportunity of making his tithe W into r . 
Wy himſelf, | | L 
3 But F 
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But, 40h, It being objeRed, that the conſidera. 
tion of making the tithe graſs into hay for the benefit 
of the rector, could be no conſideration as to the 
vicar, who was intitled to the ſmall tithes of herb- 


397 


Lord Thandglice ; 


˙³ĩð² e. nothing; ; for originally and of c common 
You a — right the parſon was intitled to all the tithes, as well 
ſon, may bea ſmall as great, and the modus (ſuppoſing it to be a 
2 ; * good one) muſt have been time out of mind, and con- 
-ſmall tithe, due ſequently muſt have begun, while the parſon was 
16 the vicar, ſeiſed of the ſmall, as well as of the great tithes, and 
r not at when afterwards the vicarage was derived out of the 
r gto 

the parſon, dur- parſonage, and the parſon by conſent of the patron 
22 os and ordinary.endowed the vicar with theſe ſmall 
10 nad. tithes, this. ſhall not prejudice the pariſhioners, or 

' © deprive them of the benefit of enjoying their modus, 


which they before were inticled to, 


| vids, It was objeaed, that the pariſhioners de 
jure ought to make Fho tithe graſs into hay. 


| Parithioners only But Lord Chancellor PO the law to be her. 
— e — wiſe, and interrupted. the counſel when they began 
it into heaps or to ſpeak to this, ſaying, that all the pariſhioners 
cocks, but not 5 Fo | 
| bound to make it were bound to do was, to cut down the graſs, and 
into hay. divide it into ten parts, after which the + parſon was 


tq make it into Rays ; 2nd that this had been ſo re- 


2 2 
— * = * 


* See for mis in in Telverton 86. Cre. Fac. 116. Green againſt Auſtin ; but 


ſee alſo 3 Bulſ. 220. Wintall againſt Child, and 2 8 212. Brown 


ö egainſt Haywoed, contra. 6 7 


ithes of hay, and not of gra(s, 
ſolved 


tra; and note, the tithes are callacethe 


+ See 1 Rll. Abr. 644. Accord, But 4 alſo 1 Roll. Rep. 172. con- 


ſi 


"Safer Term, 4 Ga ;- 


| ſolved ina Devonſhire caſe (the caſe of one Reynolds, 
11 Fac. 1.); however, in regard foreigners, hav- 
ing meadow. land in this pariſh, made their tithe graſs. 
into hay as well as the pariſhioners, and yet paid 
tithe of the herbage; and. by reaſon of the other 
objections above-mentioned, it would be too much 
in a eourt of equity to eſtabliſh this modus, eſpecially, 
where it was inſiſted upon (as in this caſe) that the 
pariſhioners making tithe graſs into hay, did not on- 
ly excuſe the herbage of that ground from titheherb- 
age, but alſo the tithe herbage, that the pariſhio- 


„ 


ners were to pay for any land he depaſtured within a 
the pariſh, though it might be a great parcel of paſ- 


year. | AF TABS a 2 bo > Bae, g 


F 


Diſmiſs the bill with coſts; but wichout We 


as to any litigation, that e a and Wy the 
ſame ak er ts e 37 5 8 2 


% 13. A. b. 1729. 
1 18 la the eee 
7. 1 5 Clerk, againſt Walker. 


ILL was preferred by plaintiff, as rector of 

Checkley, in the county of Stafford, for tithes of 
five cloſes, in that pariſh, in the defendant's * 
ſion. 


The defendant, by his anſwer inſiſted, that there 
was a modus of three ſhillings and four-pence, in lieu 
of all tithes, ariſing on the ſame cloſes, and that no 


tithes in kind were ever paid. 
e Upon 


| ture land, and though | the ſame e be fed . * | 


New trial grant» 
ed upon an iſſus 
to try a modus, 


becauſe the judge 


miſcireed the 
jury. 

Bunb. 267. pl. 
344 ö 
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 Eafter Term, 3 Geo. It. 


"Upon the hearing, the court directed an iſſue to 
try the modus, and upon the trial, it appeared in the 
evidence, that this modus was payable, not only for 
the five cloſes, but two cloſes more, particularly 
named. Mr: Juſtice Probyn, upon this evidence (at 
Stafford) directed the jury, who accordingly gave a 
veer for the PRONE. . the modus. f | 


Nov u upon the fett of the poſts; was moved 


for a new trial; for that this being an iſſue to in- 
form the conſcience of the court, the defendant 


ought not to be held fo ſtrictly, eſpecially ſince no 
proof of tithes in kind being paid, was given; and | 


therefore though it extended to two clofes more, yet 
it was leſs than really the preſcription was, which 
he inſiſted on, and therefore he ought to have had 
the benefit of the yur as to ſve, cloſes only. 

70 or FR plaintiff it was infited, that a modus ought 
to be certain, being in bar of common right, and 


therefore he has failed in the defence he inſiſted on; 


and Mr. Juſtice Probyn's opinion, as certified by 


Baron Hale, was relied on; but, by the whole court, 
a new trial was granted; and they ſaid, they could 


not diſtinguiſh this from the caſe of a prohibition. 


9 e 


"Dake 1 re, 30 Geo: Rn. 287 
6 nistdo 5519 5 21 men en d oil 51 | 
n 20 1949 N IT 
; aal i e e I the abe, 0 ths | 
: | Jobs Fur, Clerks [Lent + ntl; rut nh 
Mary Bead Janes Balls, Tho. ell 2 ent 1 
1 mas Buttrice, Francis Porters > Defendants. ; 9 wi 
ad William Rix, WINS ents 1 
: 4 [34 | 413 ti Ih4 ARG Ei 
5 | H IS term Se plaintiff, as vicar of Tales Subſtance of the | 1 | 
F preferred a bill in the (court of Exchequer, Arp wy ot 
t nagainſt the defendants, as occupiers of the demeſne evra Lan 1 
\ lands of the manor of Lakenham, from Michuelmas, 4 Browns, , | 1 ; 
F 1727, to Michaelmat, 1728, to compe! payment of | Ul 
of all manner of tithe (except corn and grain), and . if [| 
ſtated in his bill the decree made in the caſe of Fol- 6 wet 
: hier againſt Ward, e ſee under Tm Term, i 
| Fan 
1 TI . Fs - 5 s 8 1 
0 Tse dba esd the pleintiff 5 bill, and | Wl 
, inſiſted upon the lands i in queſtion being not liable to | Wi 
4 the payment of vicarial tithes to the plaintiff, - and 1 Hl 
ſet forth the exemption as before & mentioned, and 1 
that the lands in their reſpectixe occupatiens were 9 
et to them tithe free, and were known ſo to be; that nn 
the occupiers of the manor houſe uſually heard divine | 9 
ſervice at Latenbam church, and frequently gave the : 4 
miniſter ten ſhillings, as a free gift, or offering, * 
who accepted the ſame in a thankful manner, know- | 1 
* In the cauſe between Folabier and Wa, under Eaſter Term, | 1 
11 Will. III. Fox and Bardwell; and Bardwell and Fox, uncer Faller i 
Term, '$ Geo, II. 2 3 
_ Brian I 5 CS ing * 
. | Wo. j 


Eaſter Term, 3 Geo. II. 
ing no tithes were due; and as to the decree obtain- 
ed by Folchier againſt-Ward, it appeared by Ward's 
anſwer, that he inſiſted, that he never heard tithes 
were paid for the lands in his poſſeſſion, for that the 
ſaid lands were part of ſome religious houſe, and 
diſcharged of tithes ; that the ſaid lands belonged to 
Lord Berkley, who, in February, 167 8, leaſed the 


ſame to Ward for fourteen years; and in 1691, George 
Berkley, Eſq; leaſed the ſaid lands, to Hard, who 


then had held them nineteen years, and no tithes | 


were in all that time demanded ; that the inheritance 
of the ſaid lands was in Lord Berkley, and Feremy 
Chaplyn, Eſq; in right of his wife; and that the ſaid 
ard, being only tenant, could not anſwer as to the 


right of tithes, without the aid of Lord Berkley, and 
thanks and prayed that they might be made nes, | 


See the — 5 of Folchier againſt Ward, under 
 Baſter Term, 11 Vill. III. Berkley againſt 

Fox, under Trinity Term, 5 Geo. II. Ex parte 

| Barduell and others, under Hilary Term, 
70e. II. Fox againſt Berkley, under Aichael- 
mas Term, 8 Ges. II. Fox' againſt Bardwell, 
Ander Eafter Term, 8 Ges. II. Berkley againſt 
Dor, March 18, 1735, W For 
e r 105 5 1 e 


4 


£13 Q „ 8 * p 2 ; 2 | 2u9 
: ru Term, 5 Geo. 1 55 SOM: 
$ + 43 
4. 5. 1731. 80 
E 9 | 
d SAN in the Exchequer, 


0 5 
e The 2 Henry Bar Ley, Ech) 12 

e Jane Chaplyn, widow, Robert | ” 

0 Lackford, Mary Bardwell . 

James Balls, Thomas Buttrice, . 

4 Francis Procter, and e 5 

d Rix, | | . 1 Rs F 

Ie DEAT 

| ohn Fox Clerk, and the Dean 

d 7 : Defendants t 

Is and Chapter of Norwich,” 

= \HE plaintiffs ids their bill Ro the Subſtance of the 
& defendants Fox and the dean and chapter of reer a 
A Norwich, ſetting forth among other things, that the NT 
b defendant Fex had extorted ſeveral ſums of money : 

1. from the plaintiffs the tenants, upon pretence of 

II tithes; and prayed that Fox might account for ſuch 

@ ſums, and that the plaintiffs might be quieted in the 

3 enjoyment of their lands, tithe free, and to eſtabliſh 

* 


the exemption of the ſaid lands roms the nt of 
tithes. | 


The defendant Fox, in his anſwer to this croſs 
bill, admitted the ſeiſin of the prior and convent as 
before * ſtated ; the enjoyment of the tithes by them, 
till their diſſolution, and the leaſes made thereof by 


2 2 


—— * — 


— 


* See the cauſe between Folebier and Ward, under Eafter Term, 


| 11 Tal. III. Fer and Bardzwell, and Bardwell, and Fox, under or a 
"IM $ Gee, II. | 1 
U. the 
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| Trinity Term, 5 Geo. II. 
the prior and convent, and alſo by the dean and chap. 


ter after the diſſolution ; > thien ſaid, that he could 


not find in what year, or by what biſhop, the vicar 
of Lakenham was endowed, nor that any vicar was 


preſented, or any inſtitution after 1392, till the pre- 
ſentation of Wiltinſon; but believed that the ſaid 


prior and convent, after the ſtatute of Eduard the 
Fourth, ſerved the cure by a chaplain, to whom they 


paid a ſtipend ; and that after the tranſlation of the 
priory into a deanery, the dean and chapter for ſeveral 
years, till 1610, provided a chaplain, and paid him 
a a ſtipend; and he admitted to have received ſeveral 


ſums of money of the plaintiff the tenants, on ac- 
count of tithes. 

The dean and chages ig Mek daseer Hhid, cha 
they could not find any endowment of any vicarage 


of Lakenham, or any preſentation thereto, after the | 
year 1386, ll the use of Wilkinſon . 


See the dis of Felthier 20 Ward, under 
_ #Eafter Term, 11 Wil. III. F againft Bard- 
woll, under Eafter Term, 3 Geo. II. Ex parte 
Barutell and others, under Hilary Term, 7 
| Geo. II. Fox againſt Berkley, under Michaelmas 


Term, 8 Geo. II. Fox againſt Bardwell, under 


Eafter Term, 8 Geo, II. Berkley againſt Fox, 
March 18, 1735. Bardwell againſt Fi, 
bh Au 7» 1735. * n EM | 1 
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Eee Teri: 8 Geo. II. 
April 16, A. D. 735. 


In he Exchequer. 
Juin Hos, Clerk, e v11e. 1.1 URS... 
Mary Bardwell, James Balls, Tho-) 


mas Buttrice, Francis en Defendants. 
and William __ dads be: 


The ſaid 1 e Toba "OP 
Balle, Thomas Buttrice, Francis V Plaintiffs, 
Proctor, and William Rix, e $1, 


The ſaid Jobn Fox, Clerk, and 1 

the Dean and Chapter 6 of Nor. Defendants. 

wick”. fan blog. 
\HE bill + was by Fox, as er Lakenham, la » ſuit by a i- 
in the county of Norfolk, for the tithe of hay, the ee 


the occupiers in 
and all vicarial tithes ariſing on lands in defendant's fiſted on certain 


| exemptions, but 5 
poſſeſſion, from to ee 17 27 for the the impropriator, 
year following. 332 by his anſwer, 


admits the vicar 
to be intitled to all tithes, except corn aid grainz on this admiſſion the court decreed for 


the vicar, without hearing the evidence touching the exemption». 4 Brown, 216. pl. 27. 
Com. Rep. 498. ple 18 | Bunb. 327. 45 408. 


—— 


* 


» 


— 


* On this day both cauſes came on to be heard before the barons of the 
Exchequer, when the counſel for the plaintiffs expecting that the court 
would do nothing without a trial at law, went no further into the cauſes, 
than opening the ſeveral pleadings, in order to ſettle a proper iſſue to try 
the exemption, \which was inſiſted on by the plaintiffs Bardwell, Sc. but 


the eourt was pleaſed to deny the ſame, and proceeded 1 to * hearing of 
both dete, f Brown, 4. 


oy 


to- Rep, 498. Pl, AT Ie, CATS N > 
| U 2 And 


Eaſter Term, 8 Geo. II. 


And the caſe upon the depoſitions appeared to be 
this: : 


"The. * defendant Chophn, was tenant he life of 
the maner of Lakenham, and the lands thereto be- 
longing, and of ſome other lands, within the manors 
and pariſhes of Eaton, and Ameringbule, in the coun- 
ty of Norfolk, the defendant Henry Berkley was ſeiſed 
of the reverſion in fee of. the ſaid manor and lands, 
and the other defendants were tenants. or occupiers 
of the ſaid lands; and all theſe ſeveral manors of 
| Lakenham, Eaion, and Ameringhale, were, at the time of 
the conqueſt, antient demeſnes lands of the _— as 
| _ by b es: n 


In the yan 1100 King William Rufus, and. Henry 
the Firſt, granted twq of theſe manors, viz. Laken- 
bam and Ameringhale to God and the church of Norwich 
and Herbert then biſhop there, who founded the ca- 
thedral church, to hold as freely as in the king's hands, 

| whereupon the Biſhop inſtituted monks in the faid 
church, and granted or appointed the ſaid nors of 
Lakenham and Ameringbale, amongſt other manors and 
lands for the ſupport and maintenance of the ſaid 
monks, and afterwards King Henry the Firſt grant- 
ed to God and the church of Norwich and to Herbert 
the biſhop, and to the monks of the ſaid church, 
the manor of Eaton adjoining to the Laid manor of 
Lakembam. | 


| King Henry the Second, King John, Henry the 
Third, and Edward the Fir/?, by ſeveral charters (all 


| of. . weit the Charters of. King William Ru- 
. -4 | 14 | "1 PM; 


4 Brown, 216. pl. 27. 


SU 8 * ; us, 


Eaſter Term, 8 Geo. II. 
Jus, and ns the Firſt, to the Biſhop Herbert) 
confirmed the ſame ; as alſo, the ſaid biſhop's grant 
to the monks, and the ſame; was likewiſe confirm- 
ed by Pope Adrian, in the year 1115, by Pope 
Alexander, the. Third, in the year 1176, by Gre. 
_ gory the Tenth, in the year 1273, and by ſeveral 
biſhops of Norwich, ſucceeding biſhop Herbert; in 


all which charters and confirmations of the popes 


and biſhops, the manors of Lakenham, and Amering- 


hale, and the churches and tithes were expreſsly men- 


tioned and confirmed, 


N is the then conſtitution of the church 
of England, the King and all his ſubjeQs might give 
or grant their tithes to whatreligious houſe or parſon 
they pleaſed, and ſo it continued till the year 1200, 


and until that time all patrons of the churches, as 


well lay patrons as religious, collated their own 
clerks, that is, by inveſtiture from their own hands, 
without preſentation or inſtitution ; and the reli- 
gious houſes: in general placed a monk. of their 
houſe ig their churches, until the pope at his coun- 
cils, and the national ſynods here, began to forbid 
the parochial clergy from taking any tithes or 
churches from the hands of laymen by inveftiture, 
without the conſent of the biſhops. And although 


the King gave fome allowance to theſe canons, yet 


the practice of patrons inveſting their clerks in their 
churches,” and diſpoſing of their tithes as they 
pleaſed, continued until the Lateran council, in the 
Year: 12157 then the lay-patrons began to obey 


thoſe canons, and the religious patrons, where they 


held manors with tithes, obtained licences from the 
biſhops, to hold their churches in proprios uſus, 
and to ſerve the ſame by chaplain of their own, re- 
moveable at pleaſure, The monks at Norwich ob- 


tained ſeveral of ſuch licences ſrom John de Gray, 
U 3 biſhop 


293 


294 


Eaſter Term, 8 Geb. If: 


biſhop of Norwich, to hold ſuch of their churches, of 


which they had the advowſon and benefice, to their 
own proper uſes ; and particularly the ſaid biſhop 
di Grey, between the years 1200 and 1214, by 
his charter of appropriation, did appropriate the 
faid church of Lakenham to the priory of Norwich ; 
and granted licence to the faid priory and convent, 


to enter upon the ſaid church, whenever it ſhould 


be void, and to cauſe ſervice to be performed therein, 
T7 their W removeable at their pleaſure. 


By theſslicences and <ranty the church of Laken- 


lunbam became united or appropriated to the ſaid 


priory of Norwich, and King Fobn, Henry the Third, 
and Edward the Fir, by their ſeveral grants or 


charters, confirming to the ſaid prior and monks of 


Norwich, all gifts and liberties whatever, before 
given or granted to them; by which means they be- 
came parſon imparſonee, "Rod perpetual incumbent 
in this church, without inſtitution and induction, 


and no lapſe could enſue or fall to any ſucceed- 
; ing biſhop, or to the crown ; the crown anch biſhops 


being bound by the ſaid charters, 


Several papal orders being iel out for the ſup- 
plying parochial churches with ſecular prieſts, the 
prior and convent of Norwich, between the years 1312 


and 1386, preſented vicars to Lakenham, but never 
before or after ; and allowed to the vicar officiating 
a ftipend of forty ſhillings a year, but never endowed 


the vicar of any part of the profits pf the church; 


and'to avoid endowing the vicarage, the ſaid prior 
and convent from the year 1386, to the diſſolution 
of the priory, ſerved the ſaid church by a chaplain, 
which was uſually: one 1 their own houſe, remove- 

f able 


— ds | * 1 * V 


Eaft er Term, 8 Geo, I. 


| able at pleaſure ; ; fo that from 1386 to 1618, being 


two hundred and twenty-four years, no vicar was in- 
ſtituted in the ſaid church; the cure et conftantly 
ſerved 7 chaplains.” D OOTY 


Dicks ſuch time as the priory rablited, price 
and convent held the ſaid manor and rectory of La- 
tenham; with all the tithes of the ſaid-pariſh, and fre- 
quently leaſed the ſame, with the tithes thereof, to 
nr Wo held and e gp an 


But this priory was, in the zoth year of King 
Henry the Eighth, diſſolved, and by the act of the 31ſt 
of that King for the diſſolution of the abbeys 3 
monaſteries, it was enacted, That all lands, tene- 
ments, and tithes, ſhould be veſted in the King, and 
his heirs, in the ſame ſtate and condition, as the ab- 
bots and priors held the ſame, and diſcharged of and 


acquitted from the payment of tithes, as the abbots 


ang priors held the fame.” 


Ei | Henry the Eighth by 13 Ne bearing 


date the ſame year, changed the ſaid priory, and 


Sound 2 dean and chapter in the ſaid church, and 
granted to the ſaid dean and chapter, the manor of 
Lakenham, and the demeſne lands with the tithes 
thereof, and all privileges thereto belonging, or there- 
with held and occupied, in as large and ample a 
manner, as the ſaid prior and convent held the ſame; 


and accordingly the ſaid dean and chapter, and their 
| tenants, farmers and occupiers of the ſaid lands, held 


and enjoyed the ſame, freed and R of all 
manner of tithes whatſoever. | 


The ſaid dean and * being thus ſeiſed i the 
ſaid manor and demeſne lands, and the tithes thereof, 
V+ | with 


Stat. 31. Hen. 
VIII. N 13. 


Refer Term, 8 Ged. II. 


with. rectory of Lalenbam, by their deed under their 
common ſeal, dated the iſt of June, Iſt of Edward 
XL ſurrendered the ſame (amongſt other things) 
to the ſaid King, who became ſciſed thereof, acquit- 
ted and diſcharged from the payment of tithes, a as the 


dean and Homer had held the ſame. 


n 
5 


King Edward the Sixth — his letters patent, "ha 
ing date the gth of November following, did refound 
the ſaid dean and chapter, and granted them ſeveral 
manors and lands, but reſerved and excepted there- 
out the ſaid, manor of Lakenham, and the demeſne 
lands, and all the tithes thereof, as then to fore held, 
uſed, demiſed, or leaſed ; and by letters patent, 

dated the 1ſt of Juby, in the ſeventh year of his reign, 
| granted the ſame to Thomas: Greſham, Eſq; by the 
name of the manor of Lakenham, and all lands, 
meadows, paſtures, feedings, woods, tithes of corn, 
hay, hemp, and all tithes whatſoever, in Lalen- 
bam, Trewſe, and Bracondale, to the ſaid manor and 


lands any wiſe belonging, or therewith uſed, held or 


reputed. And under this Thomas Greſha! End. 
Mr. Berkley, and Mrs. Chaphn, were intitlec to the 
inheritance, and freehold of the ſaid manor lands 
and FR 1 


The ſaid dean and chapter under the charter of 
the gth of Nevember, iſt Edward VI. being intitled 
to the rectory of the church of Lakenham, and all 
tithes in the ſaid pariſh of Lakenham, (except the 
manor and demeſne lands) ſerved the cure at Laken- 
ham, by a chaplain, to whom they paid yearly a 
ſtipend, and continued ſo to ſerve the ſaid cure till 
We year. 1610: at which time one 'J/ilkinſon, pre- 


tending that Lalanbam was a vicarage lapſed to the 


cr own, 


inf] 


the 


121 
thr 
16 
reſ 


de 


vie 


inſtitution thereon; bat the rectory and the tithes 


. vicar, in lieu of the ſtipend paid by them to their 


ſaid pariſh, as a vicarage endowed; when in fat 


chapter were intitled to, 
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crown, tne a preſentation. thereto, - and had 


there, belonging to the dean and chapter being then 
under a leaſe made by the dean and chapter, in the 
12th year of Queen Elizabeth, to one Layer, for 
threeſcore and ten years, which did not expire till 
1640. Wilkinſon could get no tithes, ſo that he 
reſigned in 1612, and in 1625 the dean and chapter, 
inſtead of appointing a chaplain or curate, preſented 
one Smith to the church of Latenbam, and the ſaid 
jeaſe to Layer being in ſome ſhort time after ſurren- 
dered to the dean and chapter, they permitted the ſmall 
tithes belonging to them, to be taken by. their new 


Curates, or er 


After the Pak, of Smith, a dean Ve chapter 7 
preſented other clerks to the ſaid church, when va- 
cant, as a vicarage, and permitted them. to. receive 
the ſmall tithes belonging to the dean and chapter; 
whence it came to be inſiſted upon, that the vicar of 
Lakenham was intitled to all ſmall tithes within the 


there never was any endowment of a vicarage, other- 
wiſe than by permiſſion of the dean and chapter 
aforeſaid, but if ſuch permiſſion was to be conſidered 
as an endowment by the dean and chapter, it could 
extend to no other tithes than what the dean and 


It does not appear any vicar was inſtituted, til Com, Rep. 501. 
the year 161d, but that ſince then Smith and others 
have been inſtituted vicars, and Sir Nevil Catlin, his 
father and grandfather, held Lakenham farm, as affig- 
nes of the leaſe made 2 —— that Tuck, Wright, 


Ward, 


Ebfte# Term 8 Ces. l. 
Ward, Armiger and Revier were tenants under the 
Catlins, of the ſaid farm; chat the common reputa- 
tion has been, that the vicats 6f Lakenham have been 


intitled to al the tithes of Lakenham, except the 
tithes of corh. | 


That the tithes lade been paid by the owners and 
occupiers of this farm to the vicars, or a compoſiti- 

dn for them which was uſually eight pounds a year, 

2 that Richard Catlin, father of Sir Nevil, paid fo in 
lieu of vicarial tithes to Sith the vicar. That 

Tucl's father held the farm ſeveral years and paid ſo, 

that Myigbi fot many years did the ſame; that Yard 

refuſed to pay, on which Smith's widow ſued him in 

the Exchequer, and had adecree g V. III. to pay tithes 

in kind, [See Felchier againſt Ward, under Eafter 

Term, 11 Will. III.] and being informed Richard 

Catlin had paid forty ſhillings quarterly, on recom- 
mendation of the court the plaintiff accepted eight 

pounds a year, and Ward paid it for time paſt, and 

all the time after he held the ſaid farm. 


That un, Richert Catlin and his Eibe, paid 
ſo, that Tuck and his father paid fo, that Armiger and 
Merſer paid ſo fix or ſeven years; that his father at 
firſt paid but five or fix pounds a year, for two or 
three yeats, but hearing eight pounds yearly had been 
paid, agreed to pay ſo, but only five pounds a year to 
Harwood, who was an eaſy man, and payment by 
Tuck, Wright, and Ward, was confirmed. Books of 
Richard Catlin contain entries of his payments. ann 
1632 and 1635. e 34 


« And two decrees for payment 9 72 III. and Trin. 
bl 8 Geo. I. were read, the laſt of which was againſt 
* Bardwell, now defendant, and wes his tenant, and 


I Reb. 


. 8 * Dy = 


— => 


. - 


DD — 
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Reb. ard his wife ſaith her Huſband paid twenty | 
pounds for the tithes of the year 1 720, and twenty- 
two pounds for tithes of the year 1721, and by re- 
ports in the laſt cauſe 15 April, 172 5, defendant was 
reported indebted twenty pounds for tithes of the . 
year = —; and decreed to {ap WAL ſum and colts. 


ys £ 


On the Jefendant s part they 3 bende the 
charters and grants above, a leaſe 14 Odiber, 34 Hen. 
VIII. from the dean and chapter of Nerwich to Law- 
rence Stiflead for 'Kfty years of the tithes of all corn 
belonging to the parſonage there, « except the tithes of 
corn, bay, tack and hemp belonging to the manor of 
Lakenham, wherein is reeited a leaſe from the prior 


and convents of Nerwich, for twenty years, to Ro- 


bert Pittoe dated 10 November 27 Hen. VIII. 


This leafs to Stifted wis aſſigned to Thomas Pie, 
and on his ſurrender by indenture 12 April, 1 Elix. 
the dean and chapter demiſed to Pictoe the tithes of 
corn in Latenbam, belonging to the parſonage there 
(except as before) for cighty years from Michaelmas 
laſt, 


On ſurrender of this leaſe by indenture 20 De- 
cember, 8 Eliz. the dean and chapter demiſed the 
ſame to Edmund Dean, who was affignee of 
Scrivens, aſſignee of Thomas Pies for eme 
years. | 


By infentite; 14 holy, 12 Eliz. the dean and 
chapter on ſurrender of the mY leaſe e to Lane 
for ſeven ty years. 


It appeafs 3 farm is part of the demeſnes 
of the manor of Lakenham, and conſiſts of thirty 
: Acres 


300 
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, 


31 Hen. VIII. 
chap. 13. 


chap. 20. 
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actes in Lakenham, twenty-eight acres in Ameringhale, 
the town cloſe which lies in Eaton, and the reſt lies 
in St. Stephen's pariſh, and it was proved by ten 
witneſſes, and ſeyeral depoſitions i in the former cau- 
ſes, that Lalenbam farm was reputed tithe free, and 


never any tithes in kind great or ſmall paid for it; 


and Wrigbt and Ward ſaid, what 57 1 was only 
c 


* 
0 e * 4 ? 


4 


On this caſe it was intel for the defendants, that 
Lakenham farm was excepted frem payment of tithes 
by ſtatute 31 H. VIII. chap. 13. or ſecondly by grant 
7 Ed. VI. or at leaſt the plaintiff cannot be intitled to 
recover any tithes, as having no Vicarage indowed. 


„ Is was 5 argued, that the manors of Lakenham, 


and likewiſe the rectory, having been granted to the 2 


prior. and convent of Norwich, there was unity of 


poſſeſſion, which was a foundation for an exemption 


by ſtatute 31 H. VIII. chap 13. but this was not ſo 


much inſiſted on; for although it was agreed, that 
| where a perpetual unity continued to the time of diſ- 


ſolution, by force of the ſtatute, it was a good 
ground for exemption of thoſe lands for tithes, in 
the hands of the patentees, yet here was no proof, 
that the priory of Norwich was one of the greater 
houſes, that came to the crown, 31 H. VIII. and it 
was evident, they were in the crown before, and 
conſequently by ſurrender or by ſtatute, 27 H. VIII. 


chap. 20. for by letters patent, 2 May, 30 H. VIII. 
the king changes the prior and convent of Norwich 


into a dean and chapter, and transfers to the dean 


and chapter of Norwich all the poſleflions of the 
pI jory. 


Las, 0 i, Now 


n ä 


— 4 r wo LS 
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No no lands belonging to religious houſes, that 
were diſſolved by 27 H. VIII. chap. 20. will exempt 
from tithes; and unity of poſſeſſion: was not in itſelf 
any diſcharge for the tithes; being collateral to the 


land, as ſoon as the unity ceaſed, the right to tithes | 


revived accordingly. It appears, that the dean and 
chapter of. Norwich having the poſſeſſion of the 
priory,. immediately made leaſes. of the tithes. By 
indenture, 2 January, 33 Hen. VIII. they demiſed 


the manor of Lakenham to Flint, who in conſequence 


was bound to pay tithes to the rector the leſſor, and 
14 October, 34 Hen. VIII. they demiſed all the tithes 
of corn belonging to the rectory, to Law. Stiſted for 
forty years, to commence after a prior leaſe of them, 
by the prior and convent 10 November, 27 Hen. 


VIII. to Rob. Pictoe for twenty years, ſo it is plain 


they did not then look on the tithes to be extinct, or 
the manor of Latenham to be exempt from the * 


ment of them. | 


It is true, in the leaſe to Flint, the dean and chapter 
covenant he ſhould not pay tithes for his cattle agiſt- 
ed on the demeſnes of the manor, which covenant 
ſhews, that without it tithes might have been de- 
manded for the agiſtment of his cattle, in the leaſe 
to him, 1 Mar. 1 Edw. VI. it is declared indeed, 


that the manor of Lakenham had been always' freed 


from tithes predial and perſonal, in the hands of the 
farmers, and on that account it was explained he 
ſhould not be charged for any ſuch tithes,. and the 
predial tithes of the demeſnes are demiſed to him for 
niuetj years. 


* 


But though this be inſilted on as an agreement, 


that the demeſnes were always diſcharged of 'tithes:; 
yer if a conftruction be made, according to the im- 


port 
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port of the dean it ſeems rather to infer the con. 
trary. It is very likely the prior and convent, when 


they leaſed out any part of their lands, leaſed them 


free from payment of tithes, in order to gain the 


higher rent; and therefore in the leaſe of the manor 
of Latenbam, or any part of the demeſnes, they ex- 
empted them from paying any predial or perſonal 
tithes; but this was an exemption that was not in- 
herent in the lands, but was the effect of their co- 


venant to excuſe them; when, therefore, the cove- 


nant in the leaſe, 33 Hen. VIII. excuſed only the 


"tithes of the cattle agiſted on the demeſnes of the 


manor, that was not equivalent to what the former 
tenants were excuſed from; and therefore in the leaſe 
1 Edw. VI. it was declared the meaning was to ex- 
cuſe him from all predial and perſonal tithes, but 
not from all tithes whatſoever; and therefore the 
predial tithes only were demiſed to Flint for ninety- 
nine years; but all mixed tithes, with which the 


vicar is uſually endowed, were ſtill payable by him; 


the covenant to diſcharge all tithes, was meant only 
to exempt them from the tenths payable by ſtatute 
27 Hen. VIII. chap. 20. — not to excuſe from any 
N tithes. 


2. But the thing mainly inſiſted © on js, that by 
letters patent, 7 Edw. VI. the King grants to The- 


mas Greſham the manor of Lakenham 3 Ae totam rec 


toriam & ecclefiam de Lakenham, ac 9 8 
jus patronatuus vicarie ecclgſiæ ibidem, at omnia meſ- 


4 - . 8 8 
— — * — 
; — 


And all the ad; and church of dab and the advowſon and 
right of patronage to the laid vi vicarage and church, and all meſſyages, &c. 
lebe tirhes, in He eftacre, eee &e. to hoop faid manor, churches, 

or to either of them belonging. ; 


f feagia, 


a >. O©5- 


HOO EW. 


ſuagia, ge. aw ab in Welter, Laken Ke ham, 
He. . maner eccleſiis ſeu alicui Ae. &c. . 


| Whence i it is . that the-plaingi®, collated | 
to the vicarage, by the dean and'chapter, can have no 


right to the tithes, at leaſt not the Aae ariſing from 
the TAROT of an 


| "And adn i Was nfl, that by the letters 
patent, 1 Edw. VI. the King bad granted the rec- 
tory. of Lakenham and advowſon of the vicarage to the 


dean and chapter, and conſequently the ſubſequent 


grant to Thomas Greſham is void; yet it was urged, 

that in that grant there is an exception of all tithes 
in Lakenham, to the manor of Lakenham belonging, 
as therefore the demeſnes of Latenham have always 
been reputed exempt from tithes, and it came to the 
crown tithe free, and thoſe tithes by this charter are 
granted to Thomas Greſham, the Ren, cannot be 


* 


But it is evident by what. is before ſaid, that the | 


| manor of Lakenham, and other poſſeſſions of the prior 


and convent of Norwich, came not to the crown by 
the /atute 31 H. VIII. chap. 1 3. but were in the 
crown before, either by ſurrender of the prior and 
convent, or by the ſtatute 27 H. VIII. and conſe- 
quently did not come to the crown tithe free; but 
in reality; although the manor of Lolenbam and the 
rec̃tory of \Lakenham had been long united, upon the 
ſeyerance of them the right of tithes. revived; 3 when c 
therefote King Edw,. VI. in the firſt. year of his reign 
granted to the dean and chapter of Norwich the rec- 


 . tory of Lalenbam, all the tithes in the pariſh of Lq- 


len became due to an and chapter, as; well 
„ | .. thoſe 
LIKE bs . | r. e944 G 
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thoſe arifing out of the demeſne of the manor, as 
elſewhere ; and the exemption doth not exend to any 
tithes, parcel of that rectory; but firſt, the King 
having granted ſeveral manors, reQories, and 'all 
other hereditaments in '/Lakenham, or elſewhere in 
the county of Norfolk, which heretofore belonged 
to the cathedra] church of Norwich, he excepts out 
of this grant the manor of Lakenham; but this 
amounted not to exception of the rectory (if it had 
been appendant to the manor, as it was not) becauſe 
the rectory was expreſsly granted away before: then 
he excepts all tithes to the manors of Hemilby, La- 
Fenham, and reQory of Hemelby, aut eorum alicui 
ſpear? ; but this doth not except the tithes of the 
demeſnes of Lakenham, which were not belonging to 
the manor, but to the rectory of Lakenham; for the 
tithes are collateral to the land beſides, it does not 
import any tithes belonging to the manor, for it 
comes in with general words belonging to the manor 


or rectory of Hemelby, or any of them, ſo that it ex- 


cepts not any tithes belonging to the manor, unleſs 
it otherwiſe appear there were any ſuch. The next 
branch of the exception, indeed, ſeems to import, that 
there were tithes belonging to the manor, ſince it ex- 
cepts all tithes in Eaton, aſſigned to the manor of La- 
kenham out of the manor of Eaton, and out of the manor 
of Ameringhale, now in the tenure of Robert Flint; 
and it ſeems probable there might be ſome portion of 
tithes granted before the council of Lateran, out of 
Eaton and Ameringhale, and annexed to the manor of 
' Lakenham, becauſe in the leaſe to Stifted,; 34 Hen. 
VIII. of the tithe corn belonging to the parſonage 
of Lakenham, there is an exception of the tithe of 
corn, hay, tack and hemp, belonging to the manor 
of Lakingham, which were probably excepted out of 
Sti N leaſe, becauſe they were before demiſed to 
| Hint; 
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Flint; and perhaps by the leaſe of the ſite of the 


manor of Zakenham, 33 Hen. VIII. and 1 Edw. VI. 
and the demeſne lands, they might be thought to be 


comprehended in the general words; ; but whether 


they were in the tenure of Flint, by thoſe leaſes, or 


any other, the exception of the tithes being in Ea- 


ton, * & ee & appunttuat' maneris de Lakenham, 
extra maner de Eaton, & maner* de Ameringhale, can- 
not except the tithes ariſing out of the demeſnes of 


And if thoſe tithes be not excepted out of the 
grant 1 Ew. VI. they cannot paſs to Thomas 
Grefoam by the grant 7 Edw. VI. they cannot paſs 
as a part of the reAory, being granted 1 Edw. VI. 
ta the dean and chapter, could not paſs by the grant, 
7 Edw. VI. for the King was deceived, and bis grant 


to Thomas Greſham, as to the rectory of Lakenham, 


and the advowſon of. the vicarage, and the tithes, 
belonging to the church of Zakenham is void; it may 


poſſibly ſtand good, as to any tithes in Eaton, or 
aſſigned out of the manor of Eaton or Ameringhale, to 


that of Lakenham, 


I need not cite caſes, to ſhew, that an exception 
doth not extend to exclude out of a grant, what is 


expreſsly granted, 2 Rol. Ab. 4.54. /. 8. A man ſeiſed 
of the mators of C. and D. of which Blackacre is part 


of the manor of C. but lies near D. and is enjoyed 


with and reputed parcel of D. he grants the manor of 


C. and all lands reputed parcel of it, except the 


manor of C. rere is not We . f. 3 euer e 


1 FY * 
"7. - —_ „* 9 5 — * 6 o — * 


* And aligned and ſen to bo monor of ue, out of the 
mancr of Eaton and manot of COON 


Lakenham, and belonging to the rectory of Laken- 


gran ted | 


305 


2 We — — 
— — . — PAF P a: LT ITY 
EX TED TE SIG = EB APE > — * —— 3 — IRTP . - — 
x. 2 8 2 *% rr CASES 2 — — — - * 2 - —. 2 2 8 


SI r 5 
— -r , eee —— — —— — — 3k — 
r — 2 wet I” — . n * r * * 
- _ i 8 _ FI" 2 * N — I 


- 
C 
ts 1 


2 __ - Op OS 
WR — . — 


306 


granted as a parcel of the manor of D. under the 
words all lands reputed parcel of that taker, © 


Suppoſe King Edw. VI. had granted to Thomas 
Greſham the manor of Lakenham, the reQory of 
W. and all the lands, tithes, &c. to the ſaid manor 


and church, or either of them belonging, and after 


granted to the rectory of Lalenbam, cum omnibus 
juribus membris, & pertin dit? eccleſis Cath* duilum 
ſpeclan . I apprehend the tithes of demeſnes of the 


manor belonging to the rectory would have paſſed to 


Greſham ; it would be like the caſe, Mo. 426. where 
the abbot of Abbingten ſeiſed of the hundred of H. 
and the leet belonging and the other lands, which 


came to the crown on the diſſolution, the King 


gants to one Lions, part of thoſe lands, and all the 


leets infra præmiſſa, and after grants the hundred of 


H. and leet belonging, to Lord Norris; it was held 
the leet paſſed by the laſt, not by the firſt grant. 


Thirdly, But in the laſt place it is ſaid, that 
here was never any vicarage endowed, for the cure 
was ſupplied by the monks who had a ſalary allowed 
them, and conſequently the plaintiff cannot recover, 


for the vicar cannot be intitled to tithes, unleſs en- 
dowed of them, and the endowment muſt be proved 


by an endowment produced, or elſe by preſcription; 
but. here is not any endowment produced, and can 
be no preſeription, becauſe it was ſhewn when there 
was none; for no pretence of any vicar, or tithes 
: mow to Moy: till the For 1619, 


But it was anſwered, it may be difficult always 
to ſhew the exact time, when a vicarage firſt com- 


menced, or when it was firſt endowed, 


th _— 


— — 
* * * - * 


* With all rights; members, and appurtenances, to the ſaid 
church of Saint Catharine, _ longing | 1 
J 
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By the conſtitution of Ottoboni, 21 Apr. 52 Hen. 
III. “ univerſi religioſi, qui eccleſias in proprios uſus ha- 
ent, ſi vicarii non ſunt poſiti in eiſdem infra ſex men- 
um ſpatium, vicarios diocgſani preſentare non omittant, 
quibus ſufficienter pro facultate ecelgſiarum aſſignent per- 
lien, alioguin dioceſani id m"_ futon. 


Therefore though the church of Lakenham was 
| appropriate before the ſtatutes 15 Rich, II. and 
4 Hen. IV. chap. 12. which require that on ap- 
propriation, care be taken there ſhould be a vicarage 
endowed, or otherwiſe the appropriation ſhall be 
void; and it was inſiſted, that thoſe ſtatutes extend 
only to the time future, and conſequently on this ap- 
propriation there might be no endowment of a vicar; 
and it is moſt probable it was not, becauſe the monks 
ſupplied the cure till the diſſolution, and had no 
tithes, but an annual penſion; yet it appears by this 
conſtitution, . the religious were obliged to create a 
vicar and endow him, :otherwiſe the biſhop was re- 
quired to do ſo ; and-this conſtruction extends to all Wl 
precedent appropriations, and therefore the preſump- 0 1 
tion is, that there was a vicar endowed, purfuant to 7 
this conſtruction. | 
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Haw the cure came after to ba ſupplied dhe ; | 1 
ewn monks does not appear; perhaps thoſe monks 9 
might be preſented and inſtituted, though they are a N 9 
called capellani, or perhaps the pope might by bull 
allow the prior to appoint one of his monks to offi- 


ciate, and ſerve the cure, as in the 2 of Briton ating 
| Wade, Cro, dic 515. 


r 
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We 


] — 


Let the ee of all orders, who have churches for their own 
uſe, in caſe vicars are not appointed to them, within the ſpace of fix BD 
months, preſent vicars to the gioceſan, for whom let there be a ſuffi· 

cient proviſion made, according to the revenues of the churches, other» 

wiſe let the diaceſans themſelves endeavour to do it, 


x... The 


© after Term, 8 Geo. Il. 

The prior of Deintree had the advowſon of Norton 
appropriate, and the. vicarage was endowed with the 
altarage and ſmall tithes, and ſo continued till the 
reign of Henry the Sixth, when on petition of the 
prior to the pope, in regard the priory was poor, 
the pope granted guod de cætero, the prior ſhould 
conſtitute one of his monks to officiate in the cure, 


and ſo it continued to the diffolution, but held this 


did not diſſolve the vicarage. 


It is true, this was an endowment after the ſta 
tute 4 Henry the Fourth, but though this was a rea- 
ſon given, that the pope could not diffolve a vicarage 
after that ſtatute, yet it was alſo reſolved, that it 
could. not be done by the pope, though the ordinary 


_ do it. 


It is ſure the vicarage of Lalenbam is mentioned 
in the patents, 1 Edward the Sixth, and 7 Edward 
the S:xth, ſo that the church was looked __ to have 
a n then. 


And though it 108 not appear how the endowment 
originally was, it is ſure they were often times un- 
certain and variable, 


At firſt the endowment might be ſmall, and after 
enlarged. Seld. of tithes, iii. 1262, faith, , ſpeaking 
of the firſt appropriations, 


Nor was there any perpetual certainty of the pro- 
fits of their preſentee (that is the perſon, the appro- 
_ priate perſon preſented to any vicarage) till the 
monks by compoſition with the ordinary, or by their 
own ordinance (which preſcription was after con- 
firmed) e ſome yearly ſalary in tithes ot 
ons 


Eaſter Term, 8 Geo. 1. 


a or rent, for the perpetual maintenance of the | 


cure; which ſalaries became afterwards the endow- 
ments of perpetual vicarages. 


Crimes & al againſt Smith, 12 Co. 4. in the Ex- 
chequer, The caſe was, the abbot of Salby held the 


parſonage of Lubbenbam, in the county of Leicefler as 
appropriate, which came to the crown by ſtatute 
31 Henry the Eighth, who in the thirty-ſeventh year 
of his reign granted it in fee-farm, under which the 
plaintiff claimed; the defendant got a preſentation 
from Queen Elizabeth to this churcb, and inſiſted, 

that the impropriation was made 22 Edward the 


Fourth, and no endowment of a vicarage, and conſe- 


quently the appropriation void; and there was no 


inſtrument or direct proof of any endowmeut ; but 


ſince, during the appropriation ſuppoſed, there had 
been a vicar inducted, as a vicar rightfully endowed, 
it was reſolved by the court, that the vicarage, in 
reſpect of its continuance, was rightfully endowed. 


And the court faid, it would be dangerous to ex- 
amind into the original of impropriations of parſon- 
ages, and endowments of vicarages. 

In the preſent caſe, there is a proof of payment of 
vicarial tithes to the vicar, for near one hundred 
years, while Richard Catlin, Tuck, Wright, Ward, 


Armiger, Menſor, held this farm, and a conftant re- 
putation, that all the tithes. but of corn belonged to 


the plaintiff ; and two decrees of this court in his 


| fanuun when raiſes a ſtrong preſumption for * 


It ĩs poſſible the 29 at firſt was but mall ; 


that ſome penſion was paid to the incumbent ; that 


when the dean and chapter had the parſonage, they 
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Eaſter : Term, 8 Geo. 11. | 


might vary or augment the endowment of the vi- 
_ carage. In Flint's leaſe, 33 Henry the Eighth; the de- 


miſe of predial and perſonal tithes only, looks like a 
reſervation of the reſt for the vicar; and the preſcrip- 


tion, which is evidence of an endowment, need not 


to be ſuch as admits no proof when it was not paid; 
for the endowment may be within time of memory, 
but a preſcription allowed by the canon law of ſixty 
years, or thereabouts, a time ſufficient to induce a 
belief, that there was ſome foundation for the pay- 
ment, though it does not exactly appear when ſuch 
payment began. Beſides there was on the 6th of 
November, 1735, to which time the debate of the 
cauſe had been put over, further evidence given of 
ſeveral preſentations by the dean and chapter to the 
vicarage, and the vicars inſtituted thereon, ſome of 
which were ſaid to be in POE of PA conſtitu- 
tion of Ottoboni, 355 N 


THE 


The firſt Wattutlen was 1312, which were fol- 


n * om; 13275 1359» 1361, 2375» 1386. 


Anno 1 569, there was a ſequeſtration wart to 


the profits of the vicarage by the biſhop, in order 


to ſupply the cure in the vacancy ; and, anne 1610, 
there was a pee RT. Sag abit Tha 


>» 0 


:Bilides; there were produced accounts of the 
chamberlains or treaſurers of the priory, in the time 
of Richard the Second, and Henry the Sixth, wherein 
he accounts for five ſhillings * de terris pertinen vi- 
carro dr Lakenham; 41 J. 4. 4 id. de-eccleſis de Lalen- 


" ' — 


o For lands belonging to the vicarage of Lalenbam, forty one pounds 
four ſhillings and four pence, three farthings, for the church of Lalen- 


bam; fourteen pounds for the manor, with the tithes 3 and 19 Rich. II. 
' twenty pounds for the manor, and four pounds for the tithes, 


Bam; 


th 


I 6 


Easter Term, 8. Geo. II. 


bum; 14 J. de manerio, cum ine z et Ty: ich, u. | 


de manerio 20 l. de decimis 4 a 5 


It was farther e * the reputation was, 
that the viear had the tithe-hay, as well as other 
vicarial tithes, and that the payment of the eight 
pounds yearly by Catlin, Wright, &c. was reckoned 


to be for the tithe of hay, :clover, turnips, and all 


other ſmall tithes, and that the tithes had been once 
1 in kind to the vicar. 

It was further ie that the vicarage or reQtory 
of Lakenham came not to the crown, either by the 
ſtatute 31 Hen. VIII. chap. 13. or 27 Her. VIII. 
chap: 20. but the King, 30 Henry the Eighth, 
tranſlated the priory and convent to a dean and chap- 
ter, and transferred the poſſeſſions of che priory to 
the dean and chapter; fo that theſe poſſeſſions not 
being ſurrendered to the crown, nor veſted in the 
crown by any act of parliament, there could not be 
any exemption from tithes; for unity of poſſeſſion 
cannot be an exemption longer than the unity con- 
tinues ; and it is only by force of penning the clauſe 
in the ſtatute 31 Henry the Eighth, that the lands 
given to the crown, by that ftatute, are diſcharged, 
where there had been a perpetual Wes . the _ 
en oe that Anne 


Ad * eourt was of e had he y of 
poſſeſſon of the manor” and rectory of Lakenham, in 


the hands of the prior and convent, and after, of the 


dean and chapter of Norwich, till 1 Edward the Sixth 
did not exempt the demeſnes of the manor ou _— 
when they came to be feel. — 


That by the letters patent, 9 November, 1 Edward . 


the * the rectory was granted to the dean and 
| X 


| chapter | 
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Eofter Term, 8 Geo. II. 


chapter of Nerwich, and conſequently the grant of 
it by the patent 7 Edward the Sixth, to Thomas Gre. 


ſham, Efq; was void; and although there was an ex- 
ception in the grant, 1 Edward the Sixth, of the ma- 
nor of Lakenham, rectory of Hemilby, c. and all 


lands, tithes, &c. to the ſaid manors, rectory, or 10 | 
any of them, in any manner belonging, that did not ex- 


cept any tithes, parcel of the rectory of Lalenbam, 
which were before expreſsly granted to the dean and 
chapter, much leſs the 1 belonging to the 


: e 


That che repitation ute of: hay, and, all vi- 


carial tithes belonging to the vicar, and the payment 


of them by the reſt of the pariſh, and the payment of 
the eight pounds yearly, or ſome other ſum, as a 
compoſition for them by the owners and occupiers of 
Lakenham farm, above one hundred years, and the 
two former decrees in favour of the vicar, was a ſuf- 
ficient evidence of ſome antient endowment. | 


And the court, + without reading the depo- 
ſitions of any of the witneſſes, - 4 thinking that 
the dean and chapter having ſaid in their anſwer, 
that the vicars had been intitled to all tithe, except 
corn and. grain, was ſufficient 'evidence to ſupport 
the vicar's right to hay, without putting him to fur- 
ther proof of having received it, decreed that the || de- 
fendants & Bardwell, Balls, Buttrice, Proctor, and 
Kix, ſhould account for, with the plaintiffs, and pay 
the tithes demanded by tho original bill, with coſts; 
and that * the defendant's . bill ſhould be diſ- 


piſſed 8 * 


* 


1233 221. 1 Bunb, 327, pl, 408. þ Com, Rep. 312. 
& 4 Brown, 212. 9 GIN you ras 22 1s 8 
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ing, in hopes of either eſtabliſhing their ex- 


1 Terms 7 Geo. u. 313 1 


Bee the caſes' of Folchier againſt Ward, under | 
Eater Term, 11 Mill. III. Fox againſt Bard. 

| well, under Eafter Term, 3 Geo. II. Berkley 
againſt Fox, under Trinity Term, 5 Gee. II. 

Er parte Bardwell and others, under Hilary 
Term, 7 Geo. II. Berkley againſt Fox, March 
18, 1735+ Bardwell againſt Fox, May 7, 


1735. Fox againſt n under Michaelmas 
Fins 8 Goo, II. 


SEL. —_ 2 ** 


Hilary Term, 7 Geo. II. 
A. D. 1734. 
In the Exchequer. * . 


The Honou table Henry Berkley, 

Eſq: Jane Chaplyn, Widow, Ro- 
bert Lackford, Mary Bardwell | S Plaintiffs, 
James Balls, Thomas Buttrice, 
Francis Progr, and William a.] 


Jobn Fox, Clerk, and the Dean and 
Chapter of Norwicb, 


Ex parte the Plaintiffs. 


| Defendant 


H E plaintiffs petitioned the court for a rebear- 4 Br, 22h 


emption upon evidence, or of laying a foundation 
for directing an iſſue at law, or at leaſt of having 
their evidence heard, in order to enable them to ap- 
| peal upon the merits ; but the court thought proper 
fo refuſe a rehearing, becauſe application was not 
made for that Purpoſe, within fix months after pro- 
. | nouncing 


3 14 8 _ Hilary Term, 7 Geo. II. 


nouncing the decrees Err the decees was not | 
_ paſſed. e 11 en 


fa the ents &f Elche 5 Ward, 2 Eafter 

Term, 11 Will. III. Fox againſt Bardwell, un- 
dier Easter Term, 3 Geo. II. Berkley againſt Fox, 
under Trinity Term, 5 Gen. II. Fox, againſt 
25 Bertie, under Michatlmas Term, 8 Geo. II. 
Fox againſt Bardwell; | under Eafter Term, 
8 Geo, II. Berkley againſt Fox, March 18, 1735, 


. 77 1735. 


Map 7. A. D. 1735. 
In the Hobſe of Lords. 


The Honourabie Henry Berti, 
Eſq; Jane Chaphn Widow, Ro- * OOR 
Bert Lack ford, Mary Bardwell, 
James Balls, Thomas Buttrice, 85 15 | a. 
Francis Progr, and V — 120 
Jobn Fox, Clerk, and the Nead 5 
and Chapter of Norwich, 1 R ndents, 


| Dberee diſmiſſed. HE appellants appealed, infifting, that tho“ 
8 vicars might have been anciently inſtituted in 
_ ** Me church of Zatenbam, yet no vicatage being en- 
dowed, they were not intitled to any tithes, for 
tithes are not due of common right to a vicar; and 
In the preſent cafe, there was not the leaſt evidence 

of any endowment, neither was there any proof of 
the payment of tithes, by the occupiers of the de- 
meſne lands, till Yard was forced to it by Felthitr, 
by a decree made upon A miſtake, and improper de- 


fence, 


' - Hilary Term, 7 Geo. II. 

fence, and in a ſuit to which the owners of the in- 
heritance were not parties, and ho ſhould not there- 
fore be bound by any decree, that the title of the 
| appellants to the exemption inſiſted on, depending 
upon old records and other written evidence, and 
alſo upon great variety of facts, which they were 
ready to make out, and ſtrongly inſiſted to try by-a 
proper iſſue at law, the right was now, in effect, 

determined ee them, without an 3 


On the Ebner ſide it was OP that as the vicar- 
age fill ſubſiſted, the abuſe practiſed by the prior 
and convent in keeping it vacant by nor preſenting, 
could not prejudice the rights of the vicarage, when 
the ſame became full ; that the ſurrender of the dean 
and chapter to King Edward the Sixth, though 
it might have veſted in the crown the manor and de- 
meſne lands, and the tithes of corn, to which the 
dean and chapter were entitled, as impropriators, yer 
it could not affect the rights belonging to the vicar- 


age; that the general right being with the reſpond- 


ents, it was incumbent on the appellants, at hear- 
ing of the cauſes, to have proceeded and laid before 
the court the evidence of their pretended exemption, 
and which, in all probability, they would have done, 
had they thought the ſame ſufficient, or in any de- 


oree ſtronger than the evidence in the two former 


cauſes, wherein decrees had been pronounced in fa- 
vour of the vicarand his leſſee; but as the appellants 
did not offer any evidence to this purpoſe, it was 
agreeable to the conſtant and known practice of the 
court, to decree according to the genera] right, 


wherever perſons claiming an exemption, give no 
evidence in ſupport of it, and therefore it was hop. 


ed, that the decree would be affirmed, and ms mn 
peal a. with er coſts. | | 
But 
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316  Michaelmas. Term, 8 Geo. II. 


Decree _ But after hearing counſel on this appeal, it was 

XIV. 545- ordered and adjudged, that the decree and order of 
diſmiſſion therein complained of, ſhould be reverſed ; 

and it was further ordered, that the ſaid court of 

Exchequer ſnould proceed to hear the cauſes, * the 


| ee and en taken therein. | 


See the caſes of Falehier againſt Ward, under Eaſter 
Term, 11 Will. III. Fox againſt Bardwell, un- 
der Eaſter Term, 3 Geo. II. Berkley againſt Fox, 
under Trinity Term, 5 Geo. Il. Ex parte Bard- 
well and others, under Hilary Term, 7 Geo, II. 
Fox againſt Berkley, under Michaelmas Term, 
8 Geo. II. Fox againſt Bardwell, under Eaſter 
Term, 8 Geo. II. Berkley againſt Fox, March 18, 
1735. Bordwell againſt Fox, May 7, 1735. 


— — — 
* 


Mic huelmas Term, 8 Geo. II. 
November 6, A. D. 1735. 
In the Excheguer. 


Jobn Fex, Clerk, and the Dean | Plaintiffs 
and Chapter of Norwich, | 8 
The Honourable Henry Berkley, 
Efq; Jane Chaplyn, Widow, 
Robert Lackford, Mary Bard- 
ell, James Balls, Thomas But- 
trice, Francis Proctor, and Wil. | 


am Rix, ” wen J 
An old decree N purſuance of the mw made on the former ap- 
for payment of 
tithes, evidence 1 peal, on 7 May, 1735, theſe cauſes were, on 


_ ofavicar'srig 


. cores ieht, 6 November, 1735, heard upon the pleadings and 


dowment can be 


- ſhewn, nor any proof made of payment, in purſuance the: :eof, 4 Brown, 235. pl. 30. 


| proofs 


pre 
fet 
th 
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| coſts, and diſmiſſed the croſs bill, with coſts. 


fore, and inſiſting, that having given full evidence Parl, 235. 


leaſt to direct an iſſue for trying it; that by the 


Michaelmas Term, 8 Geo. I. ES 
proofs, when the court again decreed,. that the de- 


fendants, the tenants, ſhould account for, and pay 
the tithes, as demanded by the original bill, with 


| See the caſes of Folehier againſt Wurd, under Eaſler 
Term, 11 Will. III. Fox againſt Bardwell, un- 
der Faſter. Term, 3 Geo. II. Berkley againſt For, 
under Trinity Term, 5 Geo. II. Ex parte Bar- 
well and others, under Hilary Term, 7 Gee. II. 
"Berkley againſt Fox, March 18, 1735. Bards 
well againſt 11 5 IP 7» 1735. 


| March 18, A.D. 1735. 
In the Hoſe of Lords. 


The see Henry Berkley, 
Eſq; Fane Cbaplyn, Widow, 
Robert Lackford, Mary Bard- 
well, James Balls, Thomas 
Buttrice, Francis Proctor, and | 
William Rix, 5 


> Appellants. 


John Fox, Clerk, and * Dead) | 
and Chapter of Norwich, — 


H E appellants appealed a ſecond time from pecree affirmed 


the decree, ſtating the ſame caſe as be- 3 


of the exemption, there was a ſufficient foundation 
for the court, either to eſtabliſh the ſame, or at 


decree the appellants were to account for the tithes 33 8 

of all the lands in their 'reſpe&ive occupations ; | | 

whereas it was plainly proved, that ſixty acres, part 
| | of 


g18 


Com. Rep. 512, 


4 Brown, 236. 


 Michaelmas Term, 8 Geo. II. 
of the lands in the occupation of the appellant Bard- 
well, were part of the manors, and lay in the ſeveral 


pariſhes of Eaton and Ameringhale, which had never 


paid any vicarial tithes, or any compoſition. for the 
ſame, and that about twenty-four 2cres, other part 
of the ſaid farm, Jay in the pariſh of Saint Stephen, 
in the county of the city of Norwich, and there was no 


proof, that the reſpondent was intitled to any portion 


of tithes out of lands not within the pariſh of Laken- 
bam; that the appellants were to account for the 
tithes of hay, although the reſpondent had made no 
manner of proof of any title to ſuch tithes, or that 


the ſame had ever been taken by the vicar ; be- 


ſides, the tithe of hay is a great tithe, and not vari- 


able; and upon hearing the cauſe of Felchier againſt 


Ward, whereon. the reſpondent in great meaſure 
founded his demand of any tithes whatſdever, the 
then defendant was not. to account for the tithes of 
hay, but by the minutes taken on the hearing of that 
ms thoſe tithes were expreſsly, excepted, 


The refcondeat eile ſtated the ſame caſe as 


before, and in addition to the reaſons there given, 
it was now ſaid to have appeared upon full proof, at 
the laſt hearing, and allo by the proofs in the far- 
mer 'cauſe of Folchier againſt I/Vard, that valuable 


' compoſitions for the vicarial tithes of Hull farm, were 


peaceably paid to the vicar of the pariſh by the te- 
nants under Lord Berkley for many years together ; 
and though diſputes were afterwards raiſed about the 


faid tithes, yet the ſame had been adjudged to the 
vicar, meg his leſſee, by the former decrees, | 


mY 


; * 71 4 


Aſter hearing counſel on this appeal, it was or- 
dered and adjudged, that the ſame ſhould be diſmiſ- 


ſed, and the decree therein complained of,  afficmed : , 


JFC 


Ar 


Trinity Term, 3 & 4 Geo. Il, 319 
And it was further ordered, that the appellants ſhould Decree »flirmed, 
pay to the reſpondent A Fox 200 hu for. his in > nov Gt. 
e CHO PUN W aun I 
See the caſes of Palchier aha Ward, ks Ehe- 9 
Term, 11 Vill. III. Fox againſt Bargwell, un- 
der Eafter Term, 3 Geo. II. Berkley againſt 
Fax, under Trinity Term, 5 Geo. II. Ex parte 
Bardwell and others, under Hilary Term; 7 Gee. 
II. Fox againſt Berkley, under Michaelmas Term, 
8 Geo, II. mo pagers *. 7, 17 35. 
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Tiny Term, 3 " 4 Geo. I. 


Tune 8, K. D. 1730. 
In the Exchequer. 


: bauer againſt Olive. - 


B ILL by the impropriator of Bromley Saint 8 
Leonard's, in the county of Mi ls for tithe denyiog plain- 


tiff's title, as 
hay, Sc. 8 $, eee for 


tithe hay, but 
e vp an exemption, muſt firſt prove it, Bunk 284. pl. 222 


The Pfr og in «his anſwer, does not of as the 
plaintiff's title, but inſiſts upon exemption, as being 
| parcel of one of the greater abbies, which came to 
the crown by ſtatute 31 Hen. VIII. 1. hap. 13. 31 Hen, VIII. 


- Mw upon hearing the cauſe, the 3 Chief Ba- 
ron thought, that where the defendant admits the | 
general right, and inſiſts only upon his exemption, | 
ſuch admiſſion is ſufficient to put the defendant upon 
proving his exemption, and the plaintiff (although a e 
lay impropriator) ia under no neceſſity of proving 


payment of tithes to him. 
| 2. A 


g20 


Decree refuſed 
to be read, be- 
cauſe not touch- 
ing the ſame 
lands or title, 


% 


Minifters ac- 


Counts in 24 & 


35 Hen. VIII. 
permitted to be 
read 


Deed forty year: 


old proves it- 


ſelf, and no 
proof is required 
where the party 
had it, or a9 
he came by it. 


he could not ſee the uſe of that, and it would be ve- 


Deed thirty-five : 


years old, does 
not prove irſelk. 


Trinity Term, 3 & 4 Geo. II. 


2. A decree in 1673, was offered to be produced 


in evidence, wherein the then i impropriator was plain- 
tiff, and Semain defendant, and wherein the plaintiff's 
title was affirmed ; but the court would not permit 


this decree to be read, becauſe the now plaintiff could 
not ſhew, that the defendant claimed either the ſame 
lands, or under the ſame title as Semain, | 


3. It was objected for the plaintiff, that the de- 


fendant's producing miniſters accounts 34 C 35 
Hen, VIII. was not ſufficient, being ſubſequent to 
ſtat. 31 Hen. VIII. chap. 13. but that he ought 
to ſhew the ſurrender, or when it came to the crown; 
but this objeRtion was overrated; | 


4. A deed was e 


enough to be read without proof; but Baron Carter 
objected, that the plaintiff ſhould give ſome account 
how he came by it; but the Lord Chief Baron faid, 


ry inconvenient; for then there muſt have been an 
interrogatory to prove this matter by depoſitions ; 
for it could not be inquired into on the order to 
prove exhibits; and the deed was read at laſt, but 
by conſent; though the reſt of the Barons ſeemed to 
be of opinion with the Lord Chief Baron. 


See this caſe under Michaelmas W 5 Geo. II. 


5. Another deed i in 5606 was offered, but object- 
ed to by the defendant, as not being old enough to 
prove itſelf; and by the court, this deed was not ad- 
mitted to be read; for though ſometimes thirty-five, 


or even thirty years, have been thought ſufficient, 


yet not where it is ; objeRed to ; but the uſual rule is 


forty years. 
5 The 


by the Aube dated 
30 March, 1690, and it was admitted it was old 


Mb chaclmas Pein 4 Geo. II. | 
6, The plaintiff had brought an action on atute 


28 3 Edw. VI. chap. 13. and obtained a verdict, 


which he offered now in evidence; but it was op- 
poſed, becauſe this was a matter which happened af- 
ter iſſue was joined i in this court ; and the plaintiff 


not being able to prove, that zhat trial was for the 


ſame lands, the · court refuſed to admit it, 


Note; At laſt the bill was retained for a year, and 
the plaintiff to be at liberty to bring his action i in the 
mean time. > 


Michaelmas Term, 4 Geo, II, 
— November 19, A. D. 1730. 
In the Exchequer. 
Hooper ien Lethridge and others; 


| . ILL by lay imptopriator for tithes in Pilton, 


in the county of Devon; ſome of the defendants 
inſiſted, by their anſwer, that part of the lands, of 


which tithes were demanded, ought to pay tithes to 
Mr. Incledon, who was intitled to a portion of tithes 
in Pilton; other defendants inſiſted, that they were 


tenants to, Mr, Rolle, and that King Henry the Eighth 
granted to his anceſtors their lands, and the tithes 
thereof, prior to the grant of the rectory, under which 
the plaintiff claimed; neither Mr. Incledon nor Mr, 
Kolle being made parties, it was objected, that the 
plaintiff could not proceed as to theſe lands reſpec- 


tively; and though Mr. Incledon was before the court 
as plaintiff in the croſs bill, yet that praying an ex- 


emption as to other lands; both objections were al- 
lowed by the whole court. | 
A, D. 
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Verdict not 
proved to be 
touching the 
ſame lands, re- 
fuſed to be read, 


Bill diſmiſſed 
for want of par- 
ties, 


Bunb, 291. pl. 
373 
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322 | Hilary T erm, 4 Geo, u. 


| A. D. I 
| 75 5 In dhe Dxcbeguer 


Anonymous. 


On rector com- A Rector agrees with a pariſhioner for his tithes 


for a certain ſum, payable yearly at Michael- 


pariſhioners for 


d dy- 
ing belong eng mas; the rector dies the beginning of September; the 


of the year, 6 ini | 
I obo agreement determining by the death of the parſon, the 


tions ſhall be be- ſucceſſor ſhall be intitled to tithes in kind only from 
the death, and the executor of the laſt incumbent to 
cumbent. : . , 3 . 
Bunb. 294. el time of his teſtator's death and this is by an equi- 
1 8 table conſtruction. 


Hilary Term, 4 Geo. II. 
February 18, A. D. 1730. 


At Serjeant's-Inn. 
In the Excbeguer. 
Leigh againſt Maudſſey. 


Held ſufficient A Lin impropriator, by his bill, ſets forth, that 
eat in the year 1724, he was ſeiſed in fee of all the 
for tithes, his impropriate tithes, in the townſhip of Y/Abaugh- 


| the 
voy ured ton, in the pariſh of Dean, in the county of Lan- 
to the Ander- 
tons, under caſter. 
whom he claim- 
ed ; but where a general exemption is infiſted on, a partial one cannot be admitted in 
proof. Bunb, 296. pl. 380. 
2 


Upon 


to 5B £© 2 a 


| Hilary Tam 4 Geo, II. 15 


Upon the hearing, be went no der in his evi- 
dence of the title, than that about thirty-four years 
ago, theſe tithes were reputed to belong to the An- 
dertons of Loflock, under whoilfthe plaintiff claimed : 
it was objected for the defendant, that here was not 
a ſufficient title ſhewn, ſince a layman was not ca- 


pable of tithes in pernancy, but from the crown, ſince 
32 Hen. VIII. chap. 7, and. therefore it was in- 


cumbent on the plaintiff to ſhe w how he derived 
them out of the crown. 


And by the whale court, if he had ſet out in his bill 
a title under the crown, and derived it down, he muſt 
have proved it, as he had ſet it forth ; but ſince he 


had not, this proof was ſufficient, [which note, and 


quere former practice]. 


The defendant,” in his anſwer, inſiſted, that his 
lands were diſcharged, as being parcel of the poſſeſ- 
ſions of the abbey of Cockerſand, diſſolved by ſtat. 
31 Hen. VIII. chap. 13. but there having been ſe- 
veral inſtances of the payment of tithes of corn in 
kind, they further alledged, that ſince no hay had 
ever been paid, that as to that ſpecies of tithe, they 
ought i in all events to be Geborgors as againſt a lay 
impropriator, 


But by the court, though a defendant may in equi- 
ty inſiſt on ſeveral defences, which are conſiſtent, 
yet having undertaken to prove a general exemption, 
and failing in that, he cannot have the benefit of the 
other point; ſo the defendant was decreed to account 
generally, 


/ 
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338. pl. 9. 
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PA . c NE SIT, 
HE vol" Py Adel From "the MR 
... nounced in this cauſe; by the court of Exche- 
ger, in Michaeimas Term, 8, Ge. I. Fe ing, 
that by the expreſs words of, the 1 0 he im Wy rl- 
ator of his leſſee, for the time b PO 2 was ave 


and receive all tithes. of what, king. ſoeve r, ariſing 


910 Mm 
from. the new incloſures, .notwithſtand 08 mM 7 


mo: or 
or: compoſition in any ather parts gf the. i 55 
any exemption whatſoever, and; that £ heſe 10 wor ds 


would be of no manner of uſe, if the 5 ures in 


ain RAY 
Seuthe meer were to be exempt from the payment of 


105 


titbes, it being admitted by the "reſpondents | Anſwer, 


that the other. two commons ought to Þ [tit 55 


fs 30 


That, according to the act, a certain guantity © f 
1 1 containing ten acres, as to be ee 
8 2 better proviſion for the curate of the patiſſ ß but 
5 ſtinckion Was ever made as to Sauk don, ſo 
8 0 the allotment might as well be made bf lands 
in South-moor, as in either of the other commons: 
whereas if Souib. mor ad been exempt” "from | the 
payment of tithes, and had not been intended to 
be ſubject! to tithes after the inclofures were Lewade, 
the curate's allotfment- ought to have be een Con- 
| fined to the other two commons, which were con- 


feſſedly 


Ibsllet 


1 547 
ebog 
e9cl219 
dliizg 
-CIRES 
j 2817 


Kae Term, {owt 


| rs mes to the payment of tithes. That 


the impropriator and his leſſee were expreſsly obli- 
ged, as they ſhould reſpectively be entitled to the 


tithes of new incloſures, to pay the curate of the 


pariſh the yearly ſum of twelve pounds, free from all 


taxes, out of the ſaid tithes; whence'it wis plain, 


that the act never intended to make any diſtinction 


between the commons, the tithes of all new  incloſures 
being equally made” the fund for payment of this 


twelve pounds per ann. that there was expreſs' ſaving 


in the act, that nothing therein contained ould ex- 
tend to prejudice the right and intereſt of one Mr. 


Strode, in reſpect of an incloſure of one hundred 
acres, made by him in South-moor z und this ſaving 


would have been equally extended to the reſidue of 


the moor, unleſs it bad been intended to be ſubject 


to the payment of tithes ; that though the'proprietors - | 
and owners, who had incloſed the commons, had 


greatly improved their own eſtates, yet it appeared 


from the evidence, that the rectory was thereby leſ- 
ſened in value for want of ſufficient flocks of ſheep 
to manure the arable grounds; by which means, 
and by the annual payment of twelve pounds to the 


curate, which the appellant had conſtantly paid, he 


muſt be a conſiderable loſer, if excluded from te 
tithes of the incloſures in South-moor, 5: ng 3 


it was hoped that the decree would be reverſed, 


On the other ſide it was ſaid, that the queſtion 


concerned only the incloſures of the common called 


South- moor, which by the-proofs i in thecanſe appeared | 


to be part of the demeſnes of the monaſtery of Glaſ- 
tonbury, and, as ſuch, exempt from payment of tithes : 


that no tithes had ever. been paid for this common, 
though at different timegiqprovementsand j incloſures 
had been made of ſeyeral parts of it, ſo that there 


| . Y3 | was 


8 
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BY Wal Temme Gol. 
T n no room for the gurt to. doubt, . 
5 0 at the time of paſſing the act, the lands in queſ- 
T 3 exempted from the payment of tithes; 
wat che firſt Suse jnfiſted. on by the appellan;, 
RE: was- only . general} Sigg, to, the biſbup and bis 
lleſſee of, their former. zigbt to tithes z and 48 to 
"abs latter part of that glauſe, which the appellant 
.chiefly relied; upon, afts of, paxliament wete.to, have 
"ES conſtruction; and taking the whole clauſe 
5 - together, it 3 appeared .caloulated meerly to preſerve 
5 we impropristor's right,, notwithſtanding, any pre- 
EEC SE... _ tence, of a modus, Cc. in other parts of the pariſh: 
. And it would be very extraordinary by the general 
words, or any exemption whatſoever at the end of 
1 | „mis clauſeg to deſtroy a cleat legal exemption, when 
2 5 dhe whole drift of the. clauſes was only to preſerve 


ſuch right as the biſhop, the impropriator, or his 
| po 'leflee then had; that there could he no reaſon i in. this 

© 8 + "eaſe to take away an exemption in favour of an im- 
6 ' © ©  ,proptiator, becauſe the act did not intend. todiminiſh 


1 _ he'tithes/z but, on the contrary, the tithes ariſing 
EE... From. the improvement, of the other commons, would 
2 rea neee Amprpgeiation: 
1 I 833 e it ds er- 
3 Tie and: xdjudged,. chat the ſame ſhould be diſmiſſed, 
| | 3 and the deeree of diſmiſſion therein complained of, af- 

| | „And it was further ordered, that the appel- 


=_ lan lan t would pay to the reſpondents bed . for 
| E | e A in N of the ſaid appeal. 
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